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Ninth Circuit Blocks False Claims Act Suit,
Doesn’t Rule Out All GSE-Based FCA Claims

T he U.S. Court of Appeals for the Ninth Circuit
blocked a False Claims Act (FCA) lawsuit that said
Bank of America, JPMorgan Chase, Wells Fargo

and other institutions made false certifications to Fan-
nie Mae and Freddie Mac as agents of the U.S. govern-
ment, but refused to rule out all government-sponsored
enterprise-based claims (United States ex rel. Adams,
9th Cir., No. 14-cv-15031, 2/22/16).

The ruling dooms FCA lawsuits involving allegations
of false requests or demands for payment made to Fan-
nie Mae or Freddie Mac as officers, employees or
agents of the United States, under 31 U.S.C.
3729(b)(2)(A)(i), the provision at issue in this suit. It
was brought by private parties who said lenders and
servicers misrepresented the status of homeowner asso-
ciation liens in Nevada.

But the ruling leaves the door open for claims under
another provision — Section 3729(b)(2)(A)(ii), which
doesn’t require claims to be made directly to the gov-
ernment. Although the district court suggested that de-
mands or requests for payment to the two government-
sponsored enterprises (GSEs) could never form the ba-
sis for a False Claims Act suit, Section 3729(b)(2)(A)(ii)
might give rise to FCA liability, said Judge Barry G. Sil-
verman, writing for a three-judge panel.

‘‘To the extent the district court broadly held that
claims made to Freddie Mac and Fannie Mae could
never be ‘claims’ within the FCA’s definition of that
term, the district court was mistaken,’’ Silverman said.

Door Left Ajar. Andrew Schilling, a partner in the New
York office of BuckleySandler and a leader in the firm’s
False Claims Act and Financial Institutions Reform Re-
covery and Enforcement Act practice, called the Ninth
Circuit’s decision ‘‘far more narrow’’ than that of the
district court.

That leaves open the prospect of more government
action down the road, Schilling told Bloomberg BNA
Feb. 24.

‘‘While the district court suggested that the False
Claims Act could never be used for fraud committed
against Fannie and Freddie, the court of appeals basi-
cally said, ‘never say never,’ leaving the door slightly

ajar for the government to attempt to bring such cases
in the future,’’ said Schilling, a former assistant U.S. At-
torney and chief of the civil division at the U.S. Attor-
ney’s Office for the Southern District of New York.
‘‘While the plaintiffs therefore lost this round, the gov-
ernment may not be deterred by this ruling from con-
tinuing to pursue investigations of banks and mortgage
lenders who sell and service GSE loans.’’

Enforcement Interest Cited. The False Claims Act has
figured prominently in U.S. government enforcement
actions, especially in connection with loans backed by
the Federal Housing Administration.

The government’s enforcement interest with respect
to the False Claims Act was an issue in this case, though
indirectly. The Ninth Circuit’s seven-page ruling noted
and commended a 2014 friend of the court brief by the
government, which said the district court went too far
by foreclosing all GSE-related claims, including poten-
tial claims under Section 3729(b)(2)(A)(ii).

If the district court’s view were adopted, the U.S.
brief said, the government’s enforcement of the FCA
‘‘could be significantly impaired.’’

The government’s brief took no position on whether
claims under Section 3729(b)(2)(A)(ii) would be appro-
priate in this case, but said any such claims could be vi-
able, especially against the backdrop of ‘‘massive gov-
ernmental outlays’’ to the GSEs since they were placed
into conservatorship in 2008.

‘‘Just as the FCA may extend to false requests or de-
mands that meet the statutory conditions made upon
any nongovernmental third party, such requests or de-
mands made upon the GSEs may give rise to liability;
the district court erred in indicating otherwise,’’ the
government’s brief said.
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The ruling is at http://www.bloomberglaw.com/public/
document/US_ex_rel_James_Adams_et_al_v_Aurora_
Loan_Services_Inc_et_al_Dock/1. The government’s
brief is at http://www.bloomberglaw.com/public/
document/US_ex_rel_James_Adams_et_al_v_Aurora_
Loan_Services_Inc_et_al_Dock.
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