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A Financial Institution’s Fraud On Itself Triggers FIRREA 

Law360, New York (April 26, 2013, 12:48 PM ET) -- The U.S. Department of Justice scored a significant 

victory on April 24, when the U.S. District Court for the Southern District of New York ruled that a 

federally insured financial institution may be prosecuted under the Financial Institutions Reform, 

Recovery and Enforcement Act of 1989 (FIRREA) for allegedly engaging in fraud that “affects” the same 

institution. 

 

Significantly, this is the first time a court has interpreted the meaning of the phrase “affecting a federally 

insured financial institution” under FIRREA to allow the government to prosecute a financial institution 

for its own alleged misconduct. The case not only expands DOJ’s ability to aggressively use FIRREA to 

target alleged financial fraud, but also is likely impact other pending cases, including two in the SDNY 

that raise the same issue. 

 

FIRREA 

 

FIRREA authorizes the United States to bring a civil lawsuit for violations of any of 14 criminal statutes 

related to financial fraud. Although rarely used in the two decades after its enactment, the DOJ recently 

has revived FIRREA to bring multimillion and billion dollar lawsuits against large financial institutions for 

claims of alleged financial fraud. 

 

Indeed, the law authorizes the court to award civil penalties of up to $1.1 million per violation, $5.5 

million for a continuing violation, or the amount of pecuniary gain or loss resulting from the fraud. It also 

has a whistleblower provision added by the Financial Institutions Anti-Fraud Enforcement Act of 1990 — 

that allows plaintiffs to share in the government’s recovery in a FIRREA lawsuit. 

 

Although FIRREA confers broad prosecutorial and investigative authority, its application relevant to five 

of its 14 criminal predicates — mail fraud, wire fraud, false statements, false claims and concealment of 

assets — is limited to circumstances where those frauds “affect” a federally insured financial institution. 

FIRREA does not define this limitation, however, and the SDNY’s decision is the first to directly address 

whether a financial institution may be prosecuted for alleged fraud affecting itself. 
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When a Bank “Affects” Itself 

 

In United States v. Bank of New York Mellon, the U.S. Attorney’s Office for the Southern District of New 

York alleges that the defendants — a bank and one of its employees — provided clients with false, 

incomplete and misleading information about the way it determined currency exchange rates for its 

“standing instruction” foreign exchange transactions. 

 

Specifically, the service provided certain clients, for whom the bank held domestic and international 

financial assets, with automatic pricing as needed for foreign exchange trades. According to the second 

amended complaint[1], the bank represented to its clients that (1) its prices were “best execution,” 

meaning that they were the “best available market prices at the time the currency trade [was] 

executed;” (2) all custodial clients received the same prices; and (3) prices were “netted” so as to avoid 

paying spreads on currencies traded within the same day. 

 

But instead of providing clients with the favorable pricing it promised, the government claims that (1) 

the bank priced trades at the end of the day in ranges most favorable to it but least favorable to clients, 

allowing it to earn profits on the spread; (2) certain clients, including those more likely to scrutinize 

pricing, received more favorable rates; and (3) not all of the bank’s trading desks were capable of 

netting trades for clients’ benefit, nor was the service provided automatically. 

 

As a result, the bank faces “billions of dollars in potential liability” based on state and federal lawsuits 

brought against it, escalating legal expenses, reputational harm and decreased business. The suit alleges 

that the bank defrauded clients of $1.5 billion and seeks damages under FIRREA premised on alleged 

violations of the mail and wire fraud statutes. 

 

In its motion to dismiss the complaint, the bank argued that it could not be liable under FIRREA for harm 

to itself, but that it had to be either the victim of or an innocent bystander to the alleged fraud, and not 

the perpetrator of the subject fraud. A contrary result, it explained, “would convert a statute designed 

to shield federally insured financial institutions from fraud by others into a weapon to impose punitive 

civil fines on federally insured financial institutions.” 

 

In its 81-page opinion, the court analyzed — and rejected — the defendants’ arguments about the text, 

statutory structure and legislative purpose of FIRREA’s “affects” language. The court concluded that the 

“text and purpose of FIRREA amply encompass the alleged conduct,” and then summarized its lengthy 

analysis: 

[T]he statute permits penalties against “whoever commits a fraud affecting a federally insured financial 

institution.” The purpose of that provision is to deter frauds that might put federally insured deposits at 

risk. Here, [the bank] has been charged with participating in a fraudulent scheme and harming itself in 

the process. Just as congress clearly intended to deter bank employees from engaging in fraud that 

results in harm to these institutions, Congress was entitled to conclude that penalties against financial 

institutions in cases like this would deter such institutions from similar, harmful, fraudulent conduct. 



 

 

 

The court also found that the government’s complaint sufficiently alleged that the bank was negatively 

affected by the fraud, including through claims that its conduct and that of the defendant employee 

exposed the bank to significant losses in the form of legal costs and lost business opportunities, as well 

as “a realistic prospect of legal liability as a result of the fraud.” Although Judge Kaplan went on to 

dismiss some of the fraud claims in the complaint, he held that it “generally suffices” to allow the 

government pursue its claim that the bank fraudulently misrepresented that it would provide “best 

execution” to trading clients. 

 

Extending FIRREA’s Reach 

 

The decision in the Bank of New York Mellon case is significant, both because of its analysis and its 

holding. First, though the number of civil fraud suits filed under FIRREA is quickly rising, few court rulings 

have analyzed or applied the statute. Many cases, including those against major financial institutions, 

have settled without litigation, and the courts in cases pending elsewhere have not yet issued any 

significant rulings. 

 

In breaking this new ground, the SDNY’s decision devoted significant time and attention to analyzing 

FIRREA’s origins and intent in a way that favors its broad application. This lengthy analysis or textual 

meaning and congressional intent will not go unnoticed by other courts facing similar considerations. 

 

In fact, the decision’s reach may soon be seen in the outcomes of two other significant cases currently 

pending in the SDNY — United States ex rel. O'Donnell v. Bank of America and Unites States v. Wells 

Fargo.[2] Although neither case is before Judge Kaplan, in footnotes he addressed similar arguments 

raised by the defendants in those cases objecting to the use of the “affects,” including arguments not 

raised in Bank of New York Mellon, rejecting all of them in favor of his ruling that an institution’s alleged 

misconduct can “affect” that institution. 

 

Finally, the finding that a financial institution can “affect” itself to sustain fraud claims further expands 

FIRREA’s reach. By providing DOJ attorneys (and whistleblowers) greater access to the five criminal 

statutes “affecting” financial institutions, the ruling promises to expand the already growing number of 

FIRREA cases and investigations. 

 

—By Matthew P. Previn and Michelle L. Rogers, BuckleySandler LLP 

 

Matthew Previn is a partner with BuckleySandler in the firm's New York office. Michelle Rogers is counsel 

in the firm's Washington, D.C., office. 

 

The authors represent entities and individuals facing government enforcement actions and in complex 

civil litigation, including matters involving FIRREA and the False Claims Act. 

 

 



 

 

The opinions expressed are those of the authors and do not necessarily reflect the views of the firm, its 

clients, or Portfolio Media Inc., or any of its or their respective affiliates. This article is for general 

information purposes and is not intended to be and should not be taken as legal advice. 

 

[1] The original suit was filed in October 2011. It was amended in February 2012 to remove the request 

for injunctive relief, which settled the month before, and more importantly, to expand the basis for the 

FIRREA claim. Specifically, the first amended complaint added the allegation that the bank’s misconduct 

had “a substantial affect” on the bank itself. This revision allowed the government to significantly 

expand its damages claims — from “hundreds of millions” to $1.5 billion — because the damages sought 

in original complaint were limited to those suffered by other federally insured financial institutions, but 

the amendment allowed the government to seek damages for fraud upon all customers, the bank’s 

included. The second amended complaint, the operative complaint currently before the court, was filed 

in June 2012 and amended the case to add the employee defendant, a managing director of the bank at 

the time of the alleged fraud, claiming that he also violated FIRREA because his misconduct harmed 

federally financial institutions, including the defendant bank. 

 

[2] United States ex rel. O'Donnell v. Bank of America, No. 12-01422 (S.D.N.Y. filed Oct. 24, 2012); Unites 

States v. Wells Fargo, No. 12-7527 (S.D.N.Y. filed Oct. 9 2012).  
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