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A False Claims Act Win For The Banks 

Law360, New York (May 11, 2016, 12:32 PM ET) --  

In the years following the financial crisis, the U.S. Department of Justice and the 
relators bar have aggressively used the False Claims Act to target banks and 
nonbank mortgage lenders and servicers, using increasingly creative theories of 
liability to hold these companies responsible for failing to adequately protect 
against financial loss to the government. Most recently, the Justice Department 
announced a settlement of $1.2 billion against Wells Fargo, which had been 
accused, among other things, of making false certifications to the U.S. Department 
of Housing & Urban Development in connection with its Federal Housing 
Administration lending program.[1] In other cases involving FHA lending, the 
government has alleged that lenders lied not only about the quality of particular 
loans, but also when they made their annual compliance certifications to HUD, 
which broadly attest to compliance with FHA program requirements.[2] This broad certification theory 
has met with fierce resistance by the mortgage industry, which insists that FCA liability cannot be 
premised on so broad a certification. 
 
Last week, the Second Circuit decided a case outside of mortgage lending that may give the banks some 
additional ammunition against such an aggressive use of compliance certifications in FCA cases. 
 
Background: The False Certification Theory and Mortgage Lending 
 
In the recent series of FCA cases involving government lending, the government has not alleged a 
discrete, intentional fraud on the government, but rather has alleged a programwide, “reckless” failure 
on the part of the defendants to adequately protect the government from financial loss.[3] In other 
words, the companies find themselves in the crosshairs of DOJ enforcement not because someone lined 
their pockets from some targeted fraudulent scheme, but because the government found evidence of 
some broader regulatory noncompliance that, it asserted, led the government to pay money it should 
not have paid, such as insuring loans that it would not otherwise have insured or (in the conventional 
lending context) buying loans it would not otherwise have bought. 
 
But because mere regulatory noncompliance does not violate the FCA,[4] the government has needed a 
hook to bring these cases under the rubric of the FCA. To that end, it has argued (successfully in several 
cases) that companies can be liable under the FCA for regulatory noncompliance if they make false 
certifications to the government that they were operating in compliance with the law or other federal 
program requirements when in fact they were not. This “false certification” theory of liability has posed 
a particular threat in the area of government-insured lending and servicing, where government agencies 
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routinely require participating mortgagees to make broad certifications of regulatory compliance as a 
condition of participation in government programs. 
 
In defense to these cases, defendants typically argue that most routine compliance certifications are 
simply too broad to support liability for any particular instance of noncompliance, and that a particular 
instance of regulatory noncompliance (even if it occurred) does not render such a broad certification 
false, let alone materially false. They have also argued that the false certification theory requires not 
only a showing of noncompliance, but also that compliance was a “condition of payment” of the 
government’s claim. 
 
These two defenses have met with mixed success in the courts, with some courts willing to sustain 
complaints even when based on broad certifications of compliance, and some courts not requiring that 
the compliance be an explicit “condition of payment” of the claim.[5] Faced with the prospect of treble 
damages, this level of uncertainty in the case law has surely contributed to the decision by some 
companies to settle these cases, often for hundreds of millions of dollars or more. 
 
United States ex rel. Bishop v. Wells Fargo 
 
Last week, the Second Circuit handed the financial services industry a rare win in this ongoing battle 
over false certification liability. Specifically, in United States ex rel. Bishop v. Wells Fargo, 15-2449 (2d 
Cir. May 5, 2016), the Second Circuit sided with a major bank in a significant False Claims Act decision, 
finding both that (1) the alleged false certification of compliance at issue in that case was too broad to 
support FCA liability, and (2) the “condition of payment” requirement, which had been applied in the 
Second Circuit principally in the health care context, applies equally in financial services cases. Both 
holdings will have significance in future FCA cases involving the financial services industry. 
 
In Bishop, the relators alleged that, when two banks attempted to borrow money from the Federal 
Reserve’s discount window, they made false statements by representing and warranting to the Fed that 
they were “not in violation of any laws or regulations” relating to their lending agreement with the Fed. 
That agreement provided that each bank was “deemed” to have made that representation each time it 
requested an advance from the government. Relators alleged that, in fact, the banks were not operating 
in compliance with all banking laws or regulations during that time frame, and therefore that they made 
a false representation every time they sought federal funds. They sought nearly $900 billion in treble 
damages and civil penalties. The government was not persuaded by this case, and declined to intervene 
and take over the case as plaintiff. Undaunted, the relators proceeded on their own. The district court 
dismissed the case, and the relators appealed. 
 
The Second Circuit’s Decision 
 
In its May 5 decision, the court upheld the district court’s decision to dismiss the case. In the process, it 
handed some much-needed ammunition to the financial services industry by rejecting FCA liability 
premised on broad compliance certifications. 
 
First, the court held that a representation and warranty of compliance that the banks were not in 
violation of “any laws or regulations” relating to the lending agreement was simply too broad a 
statement to support FCA liability. Op. at 19-26. While the court recognized that false certifications of 
compliance can sometimes give rise to FCA liability, it observed that it had not previously addressed 
“how narrow a certification of compliance must be to constitute an express false claim.” Op. at 20. 
Without defining the precise contours of such a claim, the court found this particular certification too 



 

 

broad, observing that “[t]he universe of potentially applicable laws or regulations is vast.” Op. at 22. 
Rejecting the relators’ argument that the lending agreement cabined the reach of the representation to 
reach only those laws that impacted the agreement itself, the court observed that 

banks are subject to thousands of laws and regulations that could plausibly affect the ‘validity, 
performance, or enforceability of the terms of the Lending Agreement,’ from banking-specific 
laws and regulations like the Bank Secrecy Act or the Volcker Rule to more general ones 
applicable to any corporation, including employment or tax laws. 

 
Op. at 23. 
 
Significantly, the court also rejected the relators’ argument that dismissing an FCA claim for this alleged 
false statement would give the banks a “free pass” to defraud the government without repercussion. In 
language that is sure to be used by the rest of the industry defending these types of overreaching FCA 
cases, the court countered that the “federal government has many tools other than the FCA at its 
disposal to discipline banks and to ensure compliance with banking laws and regulations, ranging from 
informal reprimands to fines to involuntary termination of a bank’s status as an insured depository 
institution.” Op. at 24-25. Notably, the court also observed that expanding the reach of the FCA as 
relators had suggested could incentivize self-interested whistleblowers to sue the banks “without regard 
to the larger implications for the financial system.” Op. at 25. 
 
Second, the court also rejected relators’ attempt to use the “implied certification” theory here. That 
theory — which the U.S. Supreme Court itself will address this term[6] — posits that FCA liability can 
occur even in the absence of an express false statement if, by merely requesting payment, the 
defendant can be said to have made an implied certification of compliance, such as where the statute or 
regulation itself explicitly conditions payment of the claim on compliance with the law or regulation.[7] 
Although the relators had argued that the banks’ alleged noncompliance were “material” and went to 
the “heart of the bargain” with the government, the court declined to adopt a “heart of the bargain” 
test for implied certification liability. Op. at 30. 
 
The court also rejected the relators’ argument that the “condition of payment” limitation on the implied 
certification theory — under which the regulation at issue must explicitly condition payment of the claim 
on compliance — did not apply outside the health care context, as at least two other courts had held. 
Op. at 32.[8] Again, the court’s reasoning will resonate in future FCA cases involving the banks: Just as 
there are other actors outside the Justice Department better suited to police general regulatory 
noncompliance in the health care context, the court explained, “there are other actors involved in 
regulating banks who are better suited to ‘assuring that’ banks comply with applicable laws and 
regulations while at the same time ensuring that the entire banking system remains stable.” Op. at 33. 
 
Conclusion 
 
While decided outside the context of the mortgage industry, the Second Circuit’s broad rejection of an 
express certification claim in the banking industry will provide much-needed ammunition to mortgage 
lenders and servicers facing similarly aggressive and expansive use of the False Claims Act by the 
government and the relators bar seeking to impose liability for routine (and often extremely broad) 
compliance certifications. Banks facing False Claims Act liability for broad compliance certifications now 
have solid support for the argument that regulatory noncompliance is better policed by the regulators 
themselves, and not by self-interested relators wielding the “blunt instrument” of the FCA.[9] 
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