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CONSUMER FINANCIAL PROTECTION BUREAU’S  
OPPOSITION TO MOTION TO STAY THE MANDATE 

 
 This appeal arises from the Consumer Financial Protection Bureau’s efforts 

to investigate whether Seila Law LLC has helped carry on a long-running debt-

relief scheme that has deceived consumers nationwide and cost them many 

millions of dollars in illegal fees. For more than four years, Seila Law has argued 

that the civil investigative demand (CID) the Bureau sent it as part of that 

investigation is void because a provision in the Bureau’s statute purported to limit 

the grounds on which the President could remove the Bureau’s Director. No court 

to have heard this case, including the Supreme Court, has agreed. Seila Law now 

seeks unwarranted further delay in the form of a stay of the mandate while it 

attempts to take that issue back to the Supreme Court. Because the Supreme Court 
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already considered and rejected Seila Law’s arguments on this point, and because 

the circuits are likewise unanimous in rejecting it, Seila Law has not shown that its 

proposed petition for certiorari would “present a substantial question” that the 

Supreme Court is likely to review. Fed. R. App. P. 41(d)(1).  

Nor has Seila Law met its burden to show “that there is good cause for a 

stay.” Id. The sole argument it offers is that compliance with the CID “could 

potentially” moot the case, but the Supreme Court has held exactly to the contrary. 

Moreover, the equities now weigh overwhelmingly in favor of requiring Seila Law 

to provide the information the Bureau seeks as part of its long-delayed 

investigation. 

The Court should deny the motion to stay the mandate. 

BACKGROUND 

 The Bureau issued the CID to Seila Law in February 2017 as part of an 

effort to investigate the firm’s involvement in a deceptive debt-relief scheme. The 

Bureau has successfully prosecuted two enforcement actions in this Circuit in an 

attempt to put a stop to the scheme. See CFPB v. Morgan Drexen, Inc., No. 8:13-

cv-1267, 2016 WL 6601650 (C.D. Cal. Mar. 16, 2016) (entering final judgment for 

Bureau); CFPB v. Howard, No. 8:17-cv-161 (C.D. Cal. Mar. 27, 2019) (entering 

consent judgment). In each instance, however, it appears that the participants have 

simply passed the baton to new entities that have continued to carry out the same 
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enterprise, sometimes against the very same consumers. What this investigation 

seeks to determine—and what Seila Law so vigorously seeks to keep hidden—is 

whether Seila Law has perpetuated this scheme. 

 The Bureau filed a petition to enforce the CID in the Central District of 

California. The district court found unpersuasive Seila Law’s argument that the 

removal restriction rendered the CID invalid and issued an order enforcing it. This 

Court affirmed. Seila Law petitioned for certiorari, and the Supreme Court agreed 

to decide Seila Law’s claims concerning the removal restriction. 

 In the Supreme Court, Seila Law argued that the removal restriction violated 

the separation of powers, that it was not severable from the rest of the Bureau’s 

statute, and that the “proper remedy” was to “order the denial of the CFPB’s 

petition for enforcement.” Br. for Pet’r at 35, Seila Law LLC v. CFPB, 140 S. Ct. 

2183 (2020) (No. 19-7), 2019 WL 6727093. Citing Lucia v. SEC, 138 S. Ct. 2044 

(2018), Seila Law argued that parties raising timely separation-of-powers 

challenges are “entitled” to an order setting aside the challenged agency action. 

Br. for Pet’r at 36-37, 2019 WL 6727093. Citing FEC v. NRA Pol. Victory Fund, 6 

F.3d 821 (D.C. Cir. 1993), it argued that “because an agency with a structural 

constitutional defect lacks the authority to take executive action, any exercise of 

executive power by the agency is void.” Br. for Pet’r at 36, 2019 WL 6727093. 
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 The government (the Department of Justice and the Bureau) agreed that the 

removal restriction was invalid but disagreed with the remainder of Seila Law’s 

argument. The government argued that the removal restriction was severable. 

Br. for Resp’t at 46-48, Seila Law, 2019 WL 6727094. And it disputed Seila Law’s 

contention that the Supreme Court should (or must) simply order the denial of the 

CID, explaining that “[t]here are strong arguments in favor of ratification in these 

circumstances” that could most appropriately be addressed by this Court. Reply Br. 

for Resp’t at 22-23, Seila Law, 2020 WL 774433. 

The government’s position prevailed. The Court agreed with both sides that 

the removal restriction was invalid but rejected Seila Law’s view that the 

“offending removal provision means the entire agency is unconstitutional and 

powerless to act.” Seila Law, 140 S. Ct. at 2208 (plurality op.). Instead, the Court 

held that the removal restriction was severable, emphasizing that “[t]he provisions 

of the Dodd-Frank Act bearing on the CFPB’s structure and duties remain fully 

operative without the offending tenure restriction,” id. at 2209 (plurality op.) 

(emphasis added), and that “[t]he agency may … continue to operate” with a 

Director who is “removable by the President at will.” Id. at 2192 (majority op.) 

(emphasis added). The Court stressed that its holding was a limited one and was 

not meant to “trigger a major regulatory disruption.” Id. at 2210 (plurality op.). 

Rather than accepting Seila Law’s argument that the CID must be set aside to 
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provide an “incentive,” the Court remanded for a determination whether the CID 

had been ratified. See id. at 2211. In doing so, the Court specifically noted that a 

remand would not be “the appropriate course” if “such a remand would be futile.” 

Id. at 2208. 

On remand, this Court held that the Bureau had validly ratified the CID. 

Seila Law’s deadline to file a petition for rehearing of that decision expired without 

Seila Law filing such a petition, or seeking a stay of the Court’s mandate. Two 

weeks after the mandate would otherwise have been due to issue, see Fed. R. App. 

P. 41(b), the Court called for briefing on whether the case should be reheard en 

banc. After briefing, the Court denied rehearing. Four judges of this Court 

dissented from the denial of rehearing, arguing that ratification did not provide 

Seila Law an adequate remedy and that the Bureau lacked executive authority until 

the Supreme Court held the removal restriction invalid and severable.  

ARGUMENT 

A party seeking a stay pending a petition for a writ of certiorari “must show 

that the petition would present a substantial question and that there is good cause 

for a stay.” Fed. R. App. P. 41(d)(1). A stay while a party seeks Supreme Court 

review “is not a matter of right, even if irreparable injury might otherwise result.” 

Indiana State Police Pension Tr. v. Chrysler LLC, 556 U.S. 960, 961 (2009) 

(quotation marks omitted). “It is instead an exercise of judicial discretion, and the 
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party requesting a stay bears the burden of showing that the circumstances justify 

an exercise of that discretion.” Id. (quotation marks omitted). 

1.  Seila Law’s proposed petition does not present a substantial question that 

raises “a reasonable probability” that the Supreme Court will grant certiorari and 

“a fair prospect that a majority of the Court will conclude that the decision below 

was erroneous.” Id. at 960. 

Seila Law proposes to argue that the Bureau’s past actions are irremediably 

void and that the CID must be dismissed in order to spur litigation over similar 

issues. But Seila Law already made both of these arguments to the Supreme Court, 

and the Court did not find them persuasive. As noted above, Seila Law told the 

Supreme Court that the removal restriction “renders the CFPB’s actions void” and 

that it was “consequently entitled to relief” in the form of dismissal of the CID. 

Br. for Pet’r at 36-37, 2019 WL 6727093 (quotation marks omitted). Seila Law 

also claimed dismissal was necessary in order to create incentives for parties to 

litigate similar issues. Id. at 37. 

The Court rejected those arguments, disagreeing that the removal restriction 

left the Bureau “powerless to act,” 140 S. Ct. at 2208 (plurality op.), and 

remanding this case rather than dismissing it. The Court emphasized that the “only 

constitutional defect” it had identified did not go to the Bureau’s authority but to 

the Director’s. Id. at 2209; see id. at 2196 (majority op.) (explaining that Seila Law 
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had been “aggrieved by an official’s exercise of executive power” and thus, under 

the Court’s precedents, could seek “to challenge the official’s authority to wield 

that power while insulated from removal by the President”) (emphasis added). And 

it did not accept Seila Law’s argument that dismissal was necessary in order to 

provide some sort of bounty to Seila Law. If that had been the Court’s view, it 

would have dismissed the CID rather than remanding for additional proceedings—

a disposition that the Court itself emphasized would not have been “appropriate” if 

the remand would be “futile” (as, in Seila Law’s view, it was). Id. at 2208 

(plurality op.). 

In particular, Seila Law’s argument is fundamentally inconsistent with the 

Supreme Court’s severability analysis. The Court’s ruling that the removal 

restriction was invalid but severable did not—contrary to Seila Law’s view—

establish a newly empowered Bureau or suddenly make effective the provisions of 

the CFPA charging the Bureau with the duty to enforce the consumer laws. Rather, 

consistent with longstanding severability principles, the Court simply exercised 

“the negative power to disregard an unconstitutional enactment.” Id. at 2211 

(quotation marks omitted); accord Barr v. Am. Ass’n of Pol. Consultants, Inc., 140 

S. Ct. 2335, 2351 & n.8 (2020) (plurality op.). That is, the Court disregarded 

“Congress’s unconstitutional attempt to insulate the agency’s Director from 

removal.” Seila Law, 140 S. Ct. at 2208 (plurality op.). The result is that the 
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unconstitutional removal provision cannot be enforced, but the remainder of the 

statute continues to operate without interruption. See, e.g., Am. Ass’n of Pol. 

Consultants, 140 S. Ct. at 2355 & n.12 (plurality op.) (holding that where a 

statutory exception to a general restriction resulted in unequal treatment in 

violation of the First Amendment, the exception should be severed and the general 

restriction should remain in force, including with respect to prior violations). 

Seila Law’s proposed argument conflicts with the Supreme Court’s decision 

in other ways as well. For example, Seila Law’s apparent view that every action 

the Bureau took prior to the Court’s ruling—including regulations governing the 

nation’s multitrillion-dollar mortgage market—is void would invite exactly the sort 

of “major regulatory disruption” the Court sought to avoid (and noted it had 

avoided) in deciding this case. See Seila Law, 140 S. Ct. at 2210 (plurality op.). 

Seila Law does not explain why the Court would be eager to embrace that result a 

second time around. So too, Seila Law’s claim (at 5) that it has been denied any 

“meaningful” remedy at all, notwithstanding that the Bureau is now led by an 

official indisputably accountable to the President, fails to take seriously the Court’s 

reasoning in this case—as well as Seila Law’s own prior arguments—emphasizing 

the importance that the Director be so accountable.  

There is also no circuit conflict on this issue. See Maryland v. King, 567 

U.S. 1301, 1302-03 (2012) (Roberts, C.J., in chambers) (citing the existence of a 
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circuit split as supporting a stay). Every court of appeals to have considered the 

issue has agreed with this Court’s conclusion that ratification can provide an 

appropriate remedy for an Article II problem (such as that caused by the invalid 

removal restriction) at the outset of an enforcement action. See, e.g., McKinney v. 

Ozburn-Hessey Logistics, LLC, 875 F.3d 333, 338-39 (6th Cir. 2017); Advanced 

Disposal Servs. E., Inc. v. NLRB, 820 F.3d 592, 602-06 (3d Cir. 2016); FEC v. 

Legi-Tech, Inc., 75 F.3d 704, 708-09 (D.C. Cir. 1996); cf. also PHH Corp. v. 

CFPB, 839 F.3d 1, 55 (D.C. Cir. 2016) (Kavanaugh, J.) (holding invalid the 

removal restriction but, rather than dismissing the Bureau’s enforcement 

proceeding outright, remanding so that it could continue before a reformed 

Bureau), rev’d in part, 881 F.3d 75 (D.C. Cir. 2018) (en banc). Indeed, the 

Supreme Court declined to grant certiorari in CFPB v. Gordon, 819 F.3d 1179 (9th 

Cir. 2016), cert. denied, 137 S. Ct. 2291 (2017), to address the ratification decision 

this Court found controlling here.1 

Seila Law claims (at 4-5) that this Court’s decision conflicts with Supreme 

Court precedent, but Seila Law is mistaken. The three decisions it cites all accepted 

 
1 Similar ratification issues are pending in other courts of appeals. See CFPB v. All 
American Check Cashing, Inc., No. 18-60302 (5th Cir.); CFPB v. Law Offices of 
Crystal Moroney, P.C., No. 20-3471 (2d Cir.); see also CFPB v. Navient Corp., 
No. 21-8011 (3d Cir.) (petition for interlocutory appeal pending). The continued 
percolation of this issue in other circuits makes it even less likely that the Supreme 
Court will rush to grant certiorari in this case absent any circuit split. 
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that ratification can provide an appropriate remedy; they simply held that, for 

various reasons that do not apply here, the purported ratifications at issue were 

deficient. See FEC v. NRA Pol. Victory Fund, 513 U.S. 88, 98-99 (1994) (Solicitor 

General could have ratified agency’s petition for certiorari but had attempted to do 

so only after jurisdictional deadline passed); Dist. Twp. of Doon v. Cummins, 142 

U.S. 366, 370-72, 376 (1892) (payment of interest on municipal bonds did not 

ratify issuance of those bonds when at all times the state constitution prohibited the 

issuance of the bonds); Norton v. Shelby Cnty., 118 U.S. 425, 451-53 (1886) 

(county court could have ratified issuance of municipal bonds, but only with 

approval by plebiscite, which had not been held). 

Seila Law also suggests (at 5) that this Court’s decision conflicts with Lucia 

and with FEC v. NRA Pol. Victory Fund, 6 F.3d 821 (D.C. Cir. 1993). This again 

merely restates arguments Seila Law previously made without success to the 

Supreme Court. Moreover, Lucia directly contradicts Seila Law’s claim because in 

that case Lucia (like Seila Law here) asked the Supreme Court to dismiss the 

agency enforcement proceeding outright and, just as it did in this case, the Court 

refused to do so. It held instead that it “best accomplish[ed]” its goals in remedying 

Appointments Clause cases by remanding for a new decision by a properly 

appointed judge. Lucia, 138 S. Ct. at 2055 n.5. The equivalent remedy here was a 

new decision by a properly removable Director. Seila Law has received exactly 
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that. The D.C. Circuit’s decision in NRA Political Victory Fund is even further 

afield because it did not involve a ratified agency action at all. And when the same 

court (in a decision written by the same judge) considered an action that had been 

ratified, the court held that “dismissal is neither necessary nor appropriate, and 

certainly is not compelled by NRA [Political Victory Fund].” Legi-Tech, 75 F.3d at 

708-09. 

Seila Law’s single paragraph of argument fails to carry its burden to show 

that the proposed petition would raise a substantial question the Supreme Court is 

likely to review. 

2.  Seila Law also fails to demonstrate that “good cause” exists for a stay or 

that it would suffer irreparable harm if its motion is denied. See Fed. R. App. P. 

41(d)(1); Indiana State Police Pension Tr., 556 U.S. at 960. 

Seila Law’s only claim of injury is its speculative suggestion (at 5) that 

complying with the CID “could potentially moot the case.” But the Supreme Court 

rejected that very argument in Church of Scientology of Cal. v. United States, 506 

U.S. 9 (1992), which held that producing documents in response to an agency’s 

investigative subpoena does not moot an appeal challenging the subpoena. Id. at 

12-13 & n.6; accord United States v. Tanoue, 94 F.3d 1342, 1344 (9th Cir. 1996) 

(constitutional objections to agency subpoena were not rendered moot by 

compliance because “meaningful relief is available in the form of an order 
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directing the government to return the summoned materials and to destroy any 

copies in the government’s possession”).2 

Seila Law cites (at 6) two orders by individual justices granting stays in 

other cases. But any suggestion in those orders that Seila Law’s compliance with 

the CID would moot this case was rejected by the full Supreme Court’s later 

holding to the contrary in Church of Scientology. In any event, those cases 

involved disclosures that would have made public information “jeopardiz[ing] an 

important ongoing grand jury investigation” in one of them, John Doe Agency v. 

John Doe Corp., 488 U.S. 1306, 1308 (1989) (Marshall, J., in chambers), and 

would have required a reporter to reveal the identities of confidential news sources 

in the other, In re Roche, 448 U.S. 1312 (1980) (Brennan, J., in chambers). Seila 

Law’s compliance with the Bureau’s CID risks no similar harm. 

Seila Law’s half-hearted assertion that it might be harmed without a stay is 

further undermined by its delay in seeking such relief. Cf. King, 567 U.S. at 1303 

(citing party’s delay in applying for a stay as reason not to grant the motion). After 

this Court issued its decision on remand, Seila Law allowed its deadline to file a 

petition for rehearing to expire and made no attempt to stay the Court’s mandate 

 
2  For this reason, among others, it was appropriate for this Court to have denied a 
similar request in another case to stay compliance with a Bureau CID pending a 
petition for certiorari. See Order Denying Mot. to Stay Mandate, CFPB v. Great 
Plains Lending, LLC, No. 14-55900 (9th Cir. May 9, 2017) (ECF No. 63). 
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before the time the mandate was scheduled to issue under Rule 41. That conduct is 

inconsistent with the position Seila Law now takes that complying with the CID 

will cause it irreparable harm. 

Equitable considerations also weigh heavily against a stay, though Seila Law 

ventures no argument on the equities at all. The Bureau has reason to suspect that 

Seila Law has taken part in perpetuating a long-running scheme to deceive 

financially vulnerable consumers and saddle them with illegal fees they can ill 

afford. The additional delay to the Bureau’s investigation that would result from a 

stay of the mandate at this point risks additional harm to consumers across the 

country and could make it more difficult to secure relief for those already harmed, 

given that delay “inherently increases the risk that witnesses’ memories will fade 

and evidence will become stale.” Blue Cross & Blue Shield of Ala. v. Unity 

Outpatient Surgery Ctr., Inc., 490 F.3d 718, 724 (9th Cir. 2007). Compliance also 

will not impose any undue hardship on Seila Law because the requests for 

information in the CID are narrowly tailored and comprise just seven 

interrogatories and four requests for documents concerning Seila Law’s business 

operations. Whatever the balance of equities may have been when the Court 

previously stayed this case, the passage of time since then—and the fact that Seila 

Law now seeks merely to relitigate arguments the Supreme Court has already 

rejected—has shifted the equities decisively against a stay. 
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 Finally, further delay of Seila Law’s obligation to answer the CID would be 

particularly inappropriate here because there is apparently no dispute that the 

invalid removal restriction would not prevent the Bureau from issuing a new CID 

to Seila Law today seeking exactly the same information.3 Thus, Seila Law’s 

request for the extraordinary relief it seeks rests on a view that it is vital that Seila 

Law not provide information in response to this particular CID, as opposed to 

others the Bureau might send. Seila Law’s conclusory motion falls far short of 

explaining why that reasoning would make sense.  

CONCLUSION 

 For the foregoing reasons, the Court should deny Seila Law’s motion to stay 

the mandate. 

 
Dated:  May 28, 2021   Respectfully submitted, 
 
      /s/  Kevin E. Friedl    
 
       Stephen Van Meter 
  Acting General Counsel 
  John R. Coleman 
  Deputy General Counsel  
  Steven Y. Bressler 
   Assistant General Counsel 
  Kevin E. Friedl 

 
3  Reissuing the CID would, in the Bureau’s judgment, likely lead to significant 
additional delays in obtaining the information sought, including by allowing Seila 
Law to interject entirely new issues into this four-year-old dispute and by 
pointlessly requiring the parties to repeat the administrative process and district 
court litigation that preceded this appeal.  
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