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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION
_____________________________
) MDL Docket No. 2800
In re: Equifax, Inc. Customer
) Case No.: 1:17-md-2800-TWT
Data Security Breach Litigation
)
) This document relates to:
)
) FINANCIAL INSTITUTIONS TRACK
_____________________________ )
FINANCIAL INSTITUTION PLAINTIFFS’ UNOPPOSED MOTION
FOR PRELIMINARY APPROVAL OF CLASS ACTION SETTLEMENT
The Financial Institution Plaintiffs1 move under Rule 23(e) of the Federal
Rules of Civil Procedure for preliminary approval of a proposed class action
settlement between themselves and Defendants Equifax Inc. and Equifax
Information Services LLC.
Under the proposed Agreement, if approved, Equifax will agree to: 1) pay
up to $5.5 million directly to settlement class members who submit valid claims; 2)
spend a minimum of $25 million over a period of two years towards data security
measures pertinent to the Financial Institution Plaintiffs and their claims; 3) pay all

1

The remaining named Financial Institution Plaintiffs are: Army Aviation Center Federal Credit
Union, ASI Federal Credit Union, Bank of Louisiana, Consumers Cooperative Credit Union,
Elements Financial Federal Credit Union, Firefly Credit Union, First Financial Credit Union,
Halliburton Employees’ Federal Credit Union, Heritage Federal Credit Union, Hudson River
Community Credit Union, Peach State Federal Credit Union, SeaComm Federal Credit Union,
Services Credit Union, Seven Seventeen Credit Union, Sky Federal Credit Union, State
Employees Federal Credit Union (SEFCU), Summit Credit Union, Suncoast Credit Union, The
Summit Federal Credit Union, Washington Gas Light Federal Credit Union, and Wright-Patt
Credit Union.
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reasonable settlement administration and notice costs; and 4) pay reasonable,
Court-approved attorneys’ fees, expenses, and named plaintiff service awards, up
to agreed-upon limits.
The Financial Institution Plaintiffs move for an order: (1) preliminarily
approving the proposed settlement; (2) preliminarily certifying the proposed
settlement class; (3) approving the proposed notice program; and (4) scheduling a
final approval hearing.
In further support of their motion, the Financial Institution Plaintiffs submit
a memorandum of law, a proposed preliminary approval order; the Joint
Declaration of Class Counsel Gary F. Lynch and Joseph P. Guglielmo; the
proposed settlement agreement and its various attachments—such as the proposed
notices and claim form—(attached as Exhibit A); and a Declaration of Richard W.
Simmons, from the proposed Settlement Administrator, Analytics Consulting LLC.
Plaintiffs respectfully request that this Motion, which Equifax does not
oppose, be granted.
Dated: May 15, 2020
/s/ Joseph P. Guglielmo
Joseph P. Guglielmo
SCOTT+SCOTT ATTORNEYS
AT LAW LLP
230 Park Avenue, 17th Floor
New York, New York 10169
Tel. 212.223.6444
jguglielmo@scott-scott.com

Respectfully submitted,
/s/ Gary F. Lynch
Gary F. Lynch
CARLSON LYNCH, LLP
1133 Penn Avenue, 5th Floor
Pittsburgh, Pennsylvania 15222
Tel. 412.322.9243
glynch@carlsonlynch.com
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Financial Institution Plaintiffs’ Co-Lead Counsel
Craig A. Gillen
GILLEN WITHERS & LAKE,
LLC
3490 Piedmont Road, N.E.
One Securities Centre, Suite 1050
Atlanta, Georgia 30305
Tel. 404.842.9700
cgillen@gwllawfirm.com

Ranse Partin
CONLEY GRIGGS PARTIN
LLP
4200 Northside Parkway
Building One, Suite 300
Atlanta, Georgia 30327
Tel. 404.572.4600
ranse@onleygriggs.com

MaryBeth V. Gibson
THE FINLEY FIRM, P.C.
3535 Piedmont Road
Building 14, Suite 230
Atlanta, Georgia 30305
Tel. 404.320.9979
mgibson@thefinleyfirm.com
Financial Institution Plaintiffs’ Co-Liaison Counsel
Charles H. Van Horn
Arthur M. Murray
BERMAN FINK VANHORN
MURRAY LAW FIRM
650 Poydras Street, Suite 2150
P.C.
3475 Piedmont Road, Suite 1100
New Orleans, Louisiana 70130
Atlanta, Georgia 30305
Tel. 504.525.8100
Tel. 404.261.7711
amurray@murray-lawfirm.com
cvanhorn@bfvlaw.com
Stacey P. Slaughter
Allen Carney
ROBINS KAPLAN LLP
800 LaSalle Avenue, Suite 2800
CARNEY BATES & PULLIAM,
Minneapolis, Minnesota 55402
PLLC
519 W. 7th Street
Tel. 612.349.8500
Little Rock, Arkansas 72201
sslaughter@robinskaplan.com
Tel. 501.312.8500
acarney@cbplaw.com
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Bryan L. Bleichner
CHESTNUT CAMBRONNE PA
17 Washington Avenue North
Suite 300
Minneapolis, Minnesota 55401
Tel. 612.339.7300
bbleichner@chestnutcambronne.com

Karen Hanson Riebel
LOCKRIDGE GRINDAL
NAUEN P.L.L.P.
100 Washington Ave. S., Suite 2200
Minneapolis, Minnesota 55401
Tel. 501.812.5575
khriebel@locklaw.com

Brian C. Gudmundson
ZIMMERMAN REED LLP
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brian.gudmunson@zimmreed.com

Karen S. Halbert
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CERTIFICATE OF COMPLIANCE
Pursuant to L.R. 7.1D, the undersigned certifies that the foregoing complies
with the font and point selections permitted by L.R. 5.1B. This brief was prepared
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Respectfully submitted this 15th day of May, 2020.
s/ Gary F. Lynch
Gary F. Lynch
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)
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_____________________________ )
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INTRODUCTION
The Financial Institution Plaintiffs1 move under Rule 23(e) of the Federal
Rules of Civil Procedure for preliminary approval of a proposed class action
settlement between themselves and Defendants Equifax Inc. and Equifax
Information Services LLC (collectively, “Defendants” or “Equifax”). After almost
three years of hard-fought litigation involving the filing of over twenty actions by
financial institution plaintiffs, the parties have reached a proposed settlement to
resolve all claims that arose out of the 2017 Equifax data security incident.
Under the Agreement, if approved, Equifax will agree to: (1) pay up to $5.5
million for settlement class members who submit valid claims; (2) spend a minimum
of $25 million over a period of two years towards adopting and/or maintaining data
security measures pertinent to the Financial Institution Plaintiffs and their claims;
(3) pay all reasonable settlement administration and notice costs; and (4) pay

1

The remaining named Financial Institution Plaintiffs are: Army Aviation
Center Federal Credit Union, ASI Federal Credit Union, Bank of Louisiana,
Consumers Cooperative Credit Union, Elements Financial Federal Credit Union,
Firefly Credit Union, First Financial Credit Union, Halliburton Employees’ Federal
Credit Union, Heritage Federal Credit Union, Hudson River Community Credit
Union, Peach State Federal Credit Union, SeaComm Federal Credit Union, Services
Credit Union, Seven Seventeen Credit Union, Sky Federal Credit Union, State
Employees Federal Credit Union (SEFCU), Summit Credit Union, Suncoast Credit
Union, The Summit Federal Credit Union, Washington Gas Light Federal Credit
Union, and Wright-Patt Credit Union.
1
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reasonable, Court-approved attorneys’ fees, costs, expenses, and named plaintiff
service awards, up to agreed-upon limits.
The Financial Institution Plaintiffs have moved for an order: (1) preliminarily
approving the proposed settlement; (2) preliminarily certifying the proposed
settlement class; (3) approving the proposed notice program; and (4) scheduling a
final approval hearing. Plaintiffs respectfully request that this Motion, which
Equifax does not oppose, be granted. The settlement meets all of the standards for
preliminary approval. The settlement class satisfies the requirements of Rule 23.
And the notice program – which consists of individualized mailed notice, publication
notice, and a website maintained by the settlement administrator – comports with
both Rule 23 and due process.
In support of their motion, Plaintiffs submit a proposed preliminary approval
order; the Joint Declaration of Class Counsel Gary F. Lynch and Joseph P.
Guglielmo (“Jt. Decl.”); the proposed settlement agreement (“SA”) and its various
attachments, such as the proposed notices and claim form (attached as Exhibit A);
and a Declaration of Richard W. Simmons, from the proposed Settlement
Administrator, Analytics Consulting LLC.

2
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FACTUAL BACKGROUND
A.

Factual and Procedural Overview of the Litigation

On September 7, 2017, Equifax Inc. announced that it had been the victim of
a criminal cyberattack (the “Data Breach”) on its computer systems in which the
attackers gained unauthorized access to the personal information of approximately
147 million U.S. individuals, including credit and debit card numbers (“Payment
Card Data”) from approximately 209,000 consumers.
After announcement of the Data Breach, approximately twenty putative class
action lawsuits were filed by U.S. financial institutions against Equifax seeking
damages and other relief and alleging that financial institutions had been injured as
a result of the data breach.
On December 7, 2017, the Judicial Panel on Multidistrict Litigation
transferred those cases to this Court for coordinated pretrial proceedings under the
case caption In re: Equifax, Inc. Customer Data Security Breach Litigation, No.
1:17-md-2800-TWT (N.D. Ga.). See 289 F. Supp. 3d 1322 (J.P.M.L. 2017).
The Court created separate litigation tracks for Consumer Cases and Financial
Institution Cases and appointed separate leadership counsel for plaintiffs in each
track. The Court appointed Co-Lead and Co-Liaison Counsel, and a Plaintiffs’
Steering Committee for the Financial Institution Cases to, among other duties, direct

3
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and manage pretrial proceedings and coordinate settlement discussions or other
dispute resolution efforts on behalf of Financial Institution Plaintiffs. (Doc. 232).
On May 30, 2018, the Financial Institution Plaintiffs filed their Consolidated
Amended Complaint (the “Complaint”) against Equifax asserting claims for alleged
negligence, negligence per se, violations of various state unfair and deceptive trade
practices statutes, and injunctive and declaratory relief. (Doc. 390). On July 16,
2018, Equifax moved to dismiss the Complaint (the “Motion to Dismiss”). (Doc.
435). The Court heard oral arguments on the Motion to Dismiss on December 14,
2018. On January 28, 2019 the Court issued an order granting in part and denying
in part the Motion to Dismiss. (Doc. 539, corrected at Doc. 711).
On March 20, 2019, the Financial Institution Plaintiffs filed a Motion for
Leave to Amend (Doc. 648), which Equifax opposed on July 29, 2019. (ECF 774).
On December 18, 2019, the Court issued an order granting in part and denying in
part the Financial Institutions’ Motion for Leave to Amend. (Doc. 941).
During the litigation, the Parties engaged in significant motion practice and
discovery. In particular, Defendants’ Motion to Dismiss and Plaintiffs’ Motion for
Leave to Amend their Complaint resulted in hundreds of pages of substantive
briefing. (Jt. Decl., ¶4). In the midst of this briefing process, the Financial Institution
Plaintiffs negotiated a protective order governing the production of discovery
produced in the litigation, an ESI protocol governing the form of production of

4

Case 1:17-md-02800-TWT Document 1107-1 Filed 05/15/20 Page 11 of 39

discovery, as well as a 502(d) order governing the inadvertent production of
privileged information. (Id., ¶5). Financial Institution Plaintiffs also served Equifax
with a joint set of document requests as well as a specific set of document requests
relating to Financial Institution Plaintiffs’ claims, and Equifax produced millions of
pages of documents, which Plaintiffs reviewed. (Id.). Additionally, the Financial
Institution Plaintiffs subpoenaed approximately sixty third parties and obtained and
reviewed thousands of pages of documents from these third parties, including
subpoenas served on the major card brands (Visa, MasterCard, American Express,
and Discover) as well as other entities responsible for the investigation into the Data
Breach. (Id.). Finally, Financial Institution Plaintiffs took multiple depositions of
current and former Equifax employees and had numerous additional depositions,
including a 30(b)(6) deposition, noticed to occur at the time the settlement was
reached. (Id.).
B.

Negotiation of the Proposed Settlement

This Settlement resulted from good faith, arm’s-length settlement
negotiations, including multiple settlement conferences, both in-person and
telephonically among counsel for the Parties, including a full-day mediation session
with Phillips ADR – a respected mediation firm which also facilitated the Consumertrack settlement – on June 3, 2019. (Jt. Decl., ¶7). The Parties resumed negotiations
after the Court’s order granting in part and denying in part leave to amend the

5
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complaint, including in-person negotiations between counsel for the Parties on
February 6, 2020, at which agreement in principle was reached and memorialized in
a term sheet. (Id., ¶8).
The Parties did not discuss attorneys’ fees, costs, or expenses prior to agreeing
to the essential terms of the Settlement. (Id., ¶9).
C.

Terms of the Proposed Settlement
1.

The Settlement Class Definition

For settlement purposes only, Plaintiffs propose certification of the following
class pursuant to Fed. R. Civ. P. 23(b)(3),2 defined as:
All Financial Institutions in the United States (including its Territories
and the District of Columbia) that issued Alerted on Payment Cards
(including debit or credit cards).3
Excluded from the class are the Court, and any immediate family
members of the Court; directors, officers, and employees of
Defendants; parents, subsidiaries, and any entity in which Defendants
have a controlling interest; and Financial Institutions who timely and
validly request exclusion from the Settlement Class.

2

Equifax does not oppose certification for settlement purposes only.

3

An Alerted on Payment Card means any payment card (including debit or
credit cards) that was identified as having been at risk as a result of the Data Breach
in the following alerts or documents issued by Visa, MasterCard, Discover, or
American Express: (i) in an alert in the MasterCard series ADC 004129-US-17 (e.g.,
ADC 004129-US-17-1, ADC 004129-US-17-2, ADC 004129-US-17-3); (ii) in an
alert in the Visa series US-2017-0448-PA (e.g., US-2017-0448a-PA, US-20170448b-PA, US-2017-0448c-PA); (iii) in alert American Express Incident Number
C1709012512; and (iv) in a similar notice issued by Discover, the recipients of
which were identified by Discover in discovery in the Action. (SA ¶2.1).
6
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(SA, ¶3.1).
2.

Consideration
a.

Direct Monetary Relief to Settlement Class
Members

Under the Settlement, Equifax will pay, on a claims-made basis, up to a
maximum aggregate amount of $5,500,000 to an escrow account from which the
Settlement Administrator will make payments to Settlement Class Members who
submit approved Documented Out-of-Pocket Claims and/or Fixed Payment Claims,
as defined in the Settlement Agreement. (SA, ¶4.3). Eligible Settlement Class
Members may make both Documented Out-of-Pocket Claims and Fixed Payment
Claims so long as such claims are not encompassed by one another. (Id.).
For Fixed Payment Claims, Settlement Class Members are eligible to receive
$4.50 for each Alerted on Payment Card they identify in their Claim Form. (SA, ¶
¶4.4(a)(ii)(1)).
For Documented Out-of-Pocket Claims, Equifax will provide monetary
consideration up to $5,000 for each Settlement Class Member who submits valid
claims for reimbursement of the following types of documented, unreimbursed outof-pocket expenses incurred directly as a result of, and specifically associated with,
the Security Incident: (1) fraud reimbursement amounts paid to customers for
fraudulent activity on Alerted on Payment Cards that occurred between July 6, 2017,
and December 20, 2017; and (2) other direct, out-of-pocket expenses that a
7
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Settlement Class Member attests to having incurred as a result of, and specifically
associated with, the Security Incident between May 13, 2017, and December 20,
2017, as set forth in and subject to the Claims Administration and Distribution Plan.
(SA, ¶4.4 (a)(ii)(2)).
In the event the aggregate amount of all valid claims from Settlement Class
Members exceeds $5,500,000, Fixed Payment Claims shall be paid first and
Documented Out-of-Pocket Claims shall be pro-rated as set forth in the Claims
Administration and Distribution Plan. (SA, ¶4.3).
b.

Administration Costs, Service Awards, Attorneys’
Fees, and Expenses of Litigation

Separate from the monetary consideration directly available to Settlement
Class Members, Equifax will also pay the reasonable costs of notice, settlement
administration, service awards to the named Financial Institution Plaintiffs,
attorneys’ fees, and reimbursement of litigation expenses/costs, as further described
explained below. (SA, ¶4.4(b)).
Equifax will pay the reasonable costs of settlement administration, including
the costs of the notice program, directly to the Settlement Administrator. (SA, ¶¶2.9,
4.4(b)(i)).
The Financial Institution Plaintiffs and Class Counsel will apply to the Court
for awards to the named Financial Institution Plaintiffs for their service to the
Settlement Class. Subject to the Court’s approval, Equifax will pay up to $1,500 to
8
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each of the twenty-one Financial Institution Plaintiffs, via Class Counsel, as a service
award. (SA, ¶¶4.4(b)(ii), 10.1).
Class Counsel will apply to the Court for an award of attorneys’ fees and
reimbursement of litigation costs and expenses. Subject to the Court’s approval,
Equifax will pay Class Counsel up to $2,000,000 as attorneys’ fees, and up to
$250,000 as reimbursement of litigation costs and expenses, within 30 days of the
Effective Date of the Settlement. (SA, ¶¶4.4(b)(iii), 10.2).
c.

Injunctive Relief

In addition to monetary consideration, Equifax has agreed to adopt and/or
maintain certain measures with respect to its U.S.-based businesses that regularly
collect and hold United States consumers’ personally-identifying information
(“PII”). These measures include, but are not limited to: (1) continuing to identify
and analyze reasonably foreseeable threats to the confidentiality of PII and respond
to identified vulnerabilities impacting the confidentiality of PII; (2) continuing to
design and implement reasonable safeguards to manage risks identified through its
data security risk assessments, including implementation of data loss prevention
controls and intrusion detection and protection systems; (3) continuing to perform
data security risk assessments, utilizing a risk exception process involving Equifax’s
leadership, and performing annual risk-based penetration testing while ensuring that
vulnerabilities identified as “critical” are mitigated within 60 days; (4) continuing to

9
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maintain a governance process designed to inventory and manage the lifecycle of
digital certificates; (5) designing and implementing a security control framework
based on industry-recognized cybersecurity standards or frameworks, as
appropriate, for the Equifax environment, including controls consistent with
applicable PCI DSS requirements for those systems that store, process, or transmit
Payment Card Data in connection with U.S. payment card transactions; and (6)
maintaining a compliance program and providing an annual certification to Class
Counsel certifying that Equifax is in compliance with the foregoing requirements,
or identifying steps to remedy areas of material non-compliance. (SA, ¶4.8). These
obligations shall be maintained for a period of two years, subject to reasonable
modifications. Finally, Equifax will spend a minimum of $25 million on the
measures identified in the Settlement Agreement over a two-year period. (Id.; id., ¶
4.9).
d.

Releases

In exchange for the consideration provided by Equifax under the Agreement,
the Settlement Class Representatives, Settlement Class Members who do not timely
and validly exclude themselves, and their related entities will release Equifax and its
related entities from any claims that were or could have been asserted in the
Complaint, including, but not limited to, claims related to the Data Breach,

10
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fraudulent use of any Alerted on Payment Cards, and any alleged damage to the
financial services “ecosystem” as alleged in the Complaint. (SA, ¶9.1).
3.

The Proposed Notice and Claims Program

Subject to the Court’s approval, the Parties propose to individually notify each
Settlement Class Member through U.S.

Mail, and to have the Settlement

Administrator establish a toll-free number and Settlement Website to provide
information about the Settlement. (SA ¶¶ 2.22, 7.2). Settlement Class Members
will be able to file claims both electronically and by mail. (Claims Administration
and Distribution Plan, SA Ex. 1 § II). Publication notice through digital media also
will be utilized. (SA ¶ 7.2(c)).
a.

Direct Mail Notice

For purposes of effectuating Mail Notice, Class Counsel will submit to the
Settlement Administrator the legal address of each financial institution that issued
an Alerted on Payment Card. (SA, ¶7.2(a)). The Settlement Administrator will use
this data, along with other reasonably available sources, to compile a final list of
potential Settlement Class Members to which Mail Notice will be issued. (SA,
¶7.2(a)–(b)).
For any Mail Notices that are returned undeliverable with forwarding address
information, the Settlement Administrator shall re-mail the Mail Notice to the
updated address as indicated. (SA, ¶7.2(b)). For any Mail Notices that are returned
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undeliverable without forwarding address information, the Settlement Administrator
shall use reasonable efforts to identify updated mailing addresses (such as running
the mailing address through the National Change of Address Database) and re-mail
the Mail Notice to the extent updated addresses are identified. (Id.). The Settlement
Administrator need only make one attempt to re-mail any Mail Notices that are
returned as undeliverable. (Id.).
Mail Notice will consist of the Long-Form Notice, as well as the Claim Form.
(SA ¶ 7.2(b)). The Long-Form Notice (SA Ex. 2) includes a description of the
material terms of the Settlement; a date by which Settlement Class Members may
object to or opt out of the Settlement; the date upon which the Final Approval
Hearing will occur; and the address of the Settlement Website at which Settlement
Class Members can submit a Claim Form and access the Settlement Agreement and
other related documents and information. The Parties propose a 180-day claim
period following the Notice Deadline (defined as the date by which the
Administrator is required to send Mail Notice, which shall be 30 days after entry of
the Preliminary Approval Order unless the Court sets a different deadline). (SA,
¶¶2.5, 2.21).
The Claim Form (SA, Ex. 4) clearly informs the Settlement Class Members
of the process they must follow. It is only five pages long and requires Settlement
Class Members to provide very basic information: the name of the financial

12

Case 1:17-md-02800-TWT Document 1107-1 Filed 05/15/20 Page 19 of 39

institution; the person filling out the form; the financial institution’s contact
information; and whether the institution is making a Fixed Payment Claim, a
Documented Out-of-Pocket Claim, or both. For each type of claim, the Claim Form
indicates the information or documentation required from the institution. For a
Fixed Payment Claim, the form requires identification of the number and brand(s)
of Alerted on Payment Cards. For a Documented Out-of-Pocket Claim, the form
requires identification of the amount and type of claimed loss, and indicates the types
of supporting documentation that the Administrator will review when validating
such claims.
The information required by the Claim Form will be easy for financial
institution employees to locate and provide. A substantially similar form will appear
on the Settlement Website for purposes of electronically submitting a claim.
b.

Publication Notice

The Settlement Administrator will cause a link to the proposed Summary
Notice to be published in the ABA Banking Journal in the form depicted in SA Ex.
3, or substantively similar. (SA, ¶7.2(c)).
c.

Settlement Website and Telephone Support

The Settlement Administrator also will establish the Settlement Website,
which will contain all the information included in the other forms of notice and will
provide links to pertinent case documents.

13
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Settlement Website will permit Settlement Class Members to file claims
electronically and will allow Settlement Class Members to submit questions
regarding the Settlement to customer support personnel.

(SA, ¶7.2(d)).

The

Settlement Administrator also will establish a toll-free number Settlement Class
Members can call for information about the Settlement. (SA, ¶¶6.1, 6.2(d)).
d.

Opt-Out and Objection Procedures and Deadlines

All forms of notice: (1) explain the procedure by which a Settlement Class
Member can exclude itself from the Settlement prior to the Opt-Out Deadline (SA,
¶7.3); and (2) explain the procedure for a Settlement Class Member to object to the
Settlement or Class Counsel’s applications for awards of attorneys’ fees, costs and
expenses, or Service Awards to Settlement Class Representatives prior to the
Objection Deadline. (SA, ¶7.5). The proposed Opt-Out and Objection Deadlines
are 90 days after the Notice Deadline. (SA, ¶¶2.23, 2.24).
ARGUMENT
I.

The Court Should “Preliminarily Approve” the Agreement and
Authorize Notice to the Proposed Settlement Class
Court approval is required for any class action settlement that releases the

claims of absent class members. Fed. R. Civ. P. 23(e). Approval is a two-step
process. First, the Court conducts a preliminary review to determine whether the
proposed settlement is “within the range of possible approval.” Fresco v. Auto Data
Direct, Inc., No. 03-60063-CIV, 2007 WL 2330895, at *4 (S.D. Fla. May 11, 2007)
14
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(internal citations omitted); see Melanie K. v. Horton, No. 1:14–cv–710–WSD,
2015 WL 1799808, at *2 (N.D. Ga. Apr. 15, 2015). “[T]he court’s primary objective
at th[is] point is to establish whether to direct notice of the proposed settlement to
the class, invite the class’s reaction, and schedule a final fairness hearing.” 4 W.
Rubenstein, Newberg on Class Actions §13:10 (5th ed. 2015).

Second, after

preliminary approval and notice to the class, the Court assesses the settlement’s
strengths and weaknesses at the final approval hearing and determines whether the
settlement is fair, reasonable, and adequate to those who are affected. See, e.g., id.
The law generally encourages the settlement of class actions. Bennett v.
Behring Corp., 737 F.2d 982, 986 (11th Cir. 1984) (“our judgment is informed by
the strong judicial policy favoring settlement as well as by the realization that
compromise is the essence of settlement.”); see also, e.g., Cotton v. Hinton, 559 F.2d
1326, 1331 (5th Cir. 1977); Meyer v. Citizens and Southern Bank, 677 F. Supp. 1196,
1200 (M.D. Ga. 1988). “Settlements conserve judicial resources by avoiding the
expense of a complicated and protracted litigation process and are highly favored by
the law.” Motorsports Merchandise Antitrust Litig., 112 F. Supp. 2d 1329, 1333
(N.D. Ga. 2000). The Court has broad discretion in approving a settlement. Id.
Before the Court can direct notice to the class, a plaintiff must “show[] that
the court will likely be able to . . . approve the proposal under Rule 23(e)(2)[.]”
Fed. R. Civ. P. 23(e)(1)(B) (eff. Dec. 1, 2018). Approval under amended Rule
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23(e)(2) requires that the settlement be fair, reasonable, and adequate, taking into
consideration the following factors: (1) whether “the class representatives and class
counsel have adequately represented the class”; (2) whether the settlement “was
negotiated at arm’s length”; (3) whether “the relief provided for the class is
adequate”; and (4) whether the settlement “treats class members equitably relative
to each other.” Fed. R. Civ. P. 23(e)(2)(A)-(D).4
There is, not surprisingly, overlap between the 2018 amendment’s fairness,
reasonableness, and adequacy considerations and the two standards district courts
typically use within the Eleventh Circuit when determining whether to
“preliminarily approve” a settlement and authorize notice. Some courts find that
preliminary approval is appropriate “where the proposed settlement is the result of
the parties’ good faith negotiations, there are no obvious deficiencies and the
settlement falls within the range of reason.” In re Checking Account Overdraft
Litig., 275 F.R.D. 654, 661 (S.D. Fla. 2011).5 Other courts consider the Eleventh
Circuit’s multi-factor test customarily used to assess whether final approval is
warranted. Those factors, known as the Bennett factors, are:

4

Rule 23(e)(3) also requires the identification of any additional agreements
related to the settlement. The parties are submitting to the Court in camera the
specific terms of the provisions allowing termination of the settlement if more than
a certain number of class members opt out. Other than that agreement, there is
nothing else to disclose.
5

Unless otherwise indicated, citations are omitted and emphasis is added.
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(1) the likelihood of success at trial; (2) the range of possible recoveries;
(3) the point on or below the range of possible recoveries at which a
settlement is fair, adequate and reasonable; (4) the complexity, expense
and duration of litigation; (5) the substance and degree of opposition to
the settlement; and (6) the stage of the proceedings at which the
settlement was achieved.
Columbus Drywall & Insulation, Inc. v. Masco Corp., 258 F.R.D. 545, 558–59
(N.D. Ga. 2007) (quoting Bennett, 737 F.2d at 986).
Amended Rule 23(e)(2), however, establishes a uniform set of core approval
factors that the Advisory Committee Note states “should always matter to the
[court’s] decision” whether to approve the proposal. Fed. R. Civ. P. 23(e)(2),
advisory committee’s note to 2018 amendment.

Plaintiffs, therefore, will

predominantly address the amended Rule 23(e) factors and briefly discuss the
Bennett factors, which will also be fully addressed in their motion for final approval
of the Settlement.
A.

The Proposed Class Was Adequately Represented

This Court previously has considered Class Counsel’s qualifications when
appointing Gary F. Lynch and Joseph P. Guglielmo as Co-Lead Counsel for the
Financial Institution Track. (See Doc. 232 at 4–5). Class Counsel have extensive
experience litigating complex and class actions and have demonstrated particular
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success in litigating data security breach class actions on behalf of financial
institutions. (Jt. Decl., ¶13).6
Class Counsel have aggressively litigated this action – opposing the motions
to dismiss and succeeding on numerous claims, drafting and serving discovery,
managing the review of millions pages of documents produced by Equifax and third
parties, and drafting a comprehensive mediation statement assessing the legal and
factual strengths and weaknesses of the case. This activity has provided Class
Counsel with adequate information to negotiate this Settlement. (Jt. Decl., ¶¶4–5,
7, 14).
The Settlement Class Representatives have demonstrated their adequacy in
selecting well-qualified Class Counsel, monitoring the Litigation, producing
information and documents to Class Counsel, participating in the initial phases of
discovery, and participating in the mediation process. (Jt. Decl., ¶15). Their claims
align with those of the Settlement Class. Thus, this factor under Rule 23(e)(2)(A)
weighs in favor of granting preliminary approval.

6

This settlement represents the fourth data breach class settlement in three
years achieved by Carlson Lynch and Scott+Scott working together as co-lead
counsel on behalf of financial institutions. The prior cases include one before this
Court, In re Home Depot Customer Data Sec. Breach Litig., No. 1:14-md-02583
(N.D. Ga.) (“Home Depot”); plus Veridian Credit Union v. Eddie Bauer LLC, 2:17cv-356 (W.D. Wash.); and First Choice Federal Credit Union v. The Wendy’s
Company, 2:16-cv-506 (W.D. Pa.). All three settlements were granted final approval
with no objections.
18
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B.

The Proposed Settlement Was Negotiated at Arm’s Length

“Settlement negotiations that involve arm’s length, informed bargaining with
the aid of experienced counsel support a preliminary finding of fairness.” See, e.g.,
In re Checking Acct. Overdraft Litigation, 275 F.R.D. 654, 661 (S.D. Fla. 2011).
The proposed settlement was negotiated at arm’s length, without collusion
and with the assistance of a respected mediation firm. As part of the mediation
process, the Parties exchanged, and provided to the mediators, comprehensive
memoranda outlining the strengths and weaknesses of their claims and defenses, and
responded to written questions posed by the mediators. Two representatives of the
Financial Institution Plaintiffs attended the mediation. (Jt. Decl., ¶7). Finally, Class
Counsel’s attorneys’ fees, costs, and expenses and Service Awards were not
discussed until after the Parties agreed on the material terms of the Settlement. (Id.,
¶9). That the Settlement was achieved through well-informed and arm’s-length
negotiations weighs in favor of granting preliminary approval under Rule
23(e)(2)(B).
C.

The Settlement Relief is Fair, Reasonable, and Adequate

The settlement provides a strong recovery for the Class in light of the risks
posed by continued litigation. Class members are eligible for substantial cash
benefits totaling up to $5.5 million. Class Members who submit valid claims will
receive $4.50 per Alerted on Card, plus up to an additional $5,000 for certain out-
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of-pocket losses related to the Data Breach. Equifax is also required to adopt and/or
maintain security measures to protect the sensitive data it collects. These benefits
compare favorably with settlements approved in similar data breach cases.
In Target and Home Depot, the settlements provided financial institutions
with $1.50 and $2.00 fixed per-card recovery, respectively, without documentation
of loss (with an option to obtain a percentage of documented losses). See In re
Target Customer Data Sec. Breach Litig., No. 0:14-md-02522, ECF No. 747-1, Ex.
A at 4-5 (D. Minn. Apr. 11, 2016); In re Home Depot Customer Data Sec. Breach
Litig., No. 1:14-md-02583, ECF No. 336-1 at 25 (N.D. Ga. Aug. 23, 2017). Other
approved settlements also provided approximately $2.00–$3.00 per card.

See

Settlement Agreement, Veridian Credit Union v. Eddie Bauer LLC, 2:17-cv-356,
ECF No. 164-1 at 6, ¶33 (W.D. Wash. Apr. 26, 2019); Pls.’ Mem. in Supp. of Mot.
for Final Approval, First Choice Federal Credit Union v. The Wendy’s Company,
2:16-cv-506, ECF No. 186 at 19 (W.D. Pa. Oct. 7, 2019) (noting that distribution
per card would have been approximately $2.00 if claims rate had been 100%); Final
Judgment and Order of Dismissal, WinSouth Credit Union v. Mapco Express, Inc.,
No. 3:14-cv-01573 (M.D. Tenn. Jan. 12, 2017) (approving settlement with a
$700,000 fund giving class members up to $3.00 per card or up to 60 percent of
proven losses).
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Thus, on a guaranteed, dollar-per-card basis, this Settlement represents a
stronger recovery for Class Members than these other recent settlements that
received final approval.
1.

The Risks, Costs, and Delay of Continued Litigation

The trial court weighs the first Bennett factor, the likelihood of success at trial,
“against the amount and form of relief contained in the settlement.” Saccoccio v. JP
Morgan Chase Bank, N.A., 297 F.R.D. 683, 692 (S.D. Fla. 2014). This factor weighs
in favor of approval where “success at trial is not certain for Plaintiff[s].” Burrows
v. Purchasing Power, LLC, No. 1:12-CV- 22800, 2013 WL 10167232, at *6 (S.D.
Fla. Oct. 7, 2013). Although Plaintiffs are confident about their case, the risks
involved cannot be disregarded. Class Counsel presented theories of liability based
on the unique nature of Equifax’s role in the financial “ecosystem” in addition to the
traditional negligence claims related to the compromised Payment Card Data. Some
of these theories were rejected by the Court at the Rule 12 pleading stage. If
Plaintiffs were to attempt to revive those claims, they would have to litigate the case
to completion and await a post-judgment appeal, the outcome of which would be
uncertain and likely several years away.
Further, with respect to the claims that did survive Equifax’s motion to
dismiss, class certification is always challenging, and, assuming a class is certified,
Plaintiffs risk losing on summary judgment, at trial, or on appeal. See generally In
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re Motorsports, 112 F. Supp. 2d at 1334 (“[T]he trial process is always fraught with
uncertainty.”). The proposed settlement avoids these uncertainties and provides the
class with meaningful and certain relief.
2.

The Method of Distributing Relief Will Be Equitable and
Effective

As explained above, Class Members are eligible for two forms of cash relief:
Fixed Payment Claims, Documented Out-of-Pocket Claims, or both. All Class
Members who make valid Fixed Payment Claims will receive $4.50 per Alerted on
Card. Class Members will also be able to receive up to $5,000 if they make valid
claims for certain forms of documented out-of-pocket losses sustained as a result of
the Data Breach. The task of validating those claims will be delegated to the
Settlement Administrator, a neutral party which has significant experience
processing these claims in similar cases. (Simmons Decl., ¶¶2–9 & Ex. 1).
No Class Member will receive different treatment or a category of relief that
is unavailable to other class members. The 180-day claim period will be sufficiently
long to enable all eligible Class Members to collect any necessary information before
submitting their claims. For these reasons, the plan of distribution is both equitable
and effective.
3.

The Proposed Attorneys’ Fees Are Reasonable

Class Counsel will request no more than $2 million in Attorneys’ Fees, which
Equifax has agreed to pay, subject to Court approval. Although there will not be a
22
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traditional common fund established for this settlement, the Court can analyze this
fee request using a “constructive common fund” approach by dividing the requested
fee ($2 million) by the total monetary amount Equifax has agreed to make available
($7.5 million, including fees, but excluding expenses, administration costs, and any
injunctive relief valuation). Under this approach, Class Counsel’s fee request is
equivalent to 26.6% percent of the “fund,” and does not include the value of
injunctive relief provisions or the fact that Equifax has agreed to spend $25 million
over the next two years towards such provisions.
This request is well within the typical range in the Eleventh Circuit and
elsewhere, and poses no impediment to preliminary approval. See, e.g., Camden I
Condominium Ass’n, Inc. v. Dunkle, 946 F.2d 768 (11th Cir. 1991); Wolff v. Cash 4
Titles, No. 03–22778–CIV, 2012 WL 5290155, at *5-6 (S.D. Fla. Sept. 26, 2012)
(“The average percentage award in the Eleventh Circuit mirrors that of awards
nationwide—roughly one-third”); George v. Acad. Mortg. Corp. (UT), Civil Action
No. 1:16-cv-00471-CAP, 2019 WL 1324023, at *17 (N.D. Ga. Mar. 20, 2019);
Eisenberg, Attorneys’ Fees in Class Actions: 2009-2013, 92 N.Y.U. LAW REV.
937, 951 (2017) (empirical study showing the median award in 11th Circuit is 33
percent).
Class Counsel’s application for a fee award will also demonstrate that the
request is supported by the lodestar crosscheck, as counsel devoted substantial time
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to this matter, and will not be earning a large multiplier.
II.

The Court Should Find It Is Likely to Certify the Settlement Class
When a settlement is reached before certification, a court must determine

whether to certify the settlement class. See, e.g., Manual for Complex Litigation
§21.632 (4th ed. 2014); Amchem Products, Inc. v. Windsor, 521 U.S. 591, 613-14
(1997). Amended Rule 23(e) states that before authorizing notice, a Court should
determine that it “will likely be able to … certify the class for purposes of judgment
on the proposal.” Fed. R. Civ. P. 23(e)(1)(B).
Certification of a settlement class is proper when the requirements of Rule
23(a) and at least one subsection of Rule 23(b) are satisfied. See, e.g., Columbus
Drywall & Insulation, Inc. v. Masco Corp., 258 F.R.D. 545, 553 (N.D. Ga. 2007).
The Court should certify this Settlement Class. Indeed, courts have recently
certified similar classes in data breach cases – both for litigation purposes, see In re
Target Corp. Customer Data Sec. Breach Litig., 309 F.R.D. 482 (D. Minn. 2005),
as well as for purposes of settlement. See First Choice Federal Credit Union v.
Wendy’s, Doc. 191 at 4 (W.D. Pa. Nov. 6, 2019); Veridian v. Eddie Bauer, Doc. 182
(W.D. Wash. Oct. 25, 2019); Home Depot, Doc. 343 at 8–10 (N.D. Ga. Sept. 22,
2017); Winsouth Credit Union v. Mapco Express, Inc., No. 3:14-cv-01573, ECF No.
48 (M.D. Tenn. Sept. 14, 2016).
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A.

The Rule 23(a) Requirements Are Satisfied

Numerosity: Rule 23(a)(1) requires that a proposed settlement class be “so
numerous that joinder of all class members is impracticable.” The proposed class
consists of thousands of financial institutions (Jt. Decl., ¶6), which is more than
sufficient. See, e.g., James D. Hinson Elec. Contracting Co., Inc. v. BellSouth
Telecommunications, Inc., 275 F.R.D. 638, 642 (M.D. Fla. 2011) (the Eleventh
Circuit’s general rule is that more than 40 class members satisfies numerosity).
Commonality: “[C]ommonality requires ‘that there be at least one issue
whose resolution will affect all or a significant number of the putative class
members,’” Williams v. Mohawk Industries, Inc., 568 F.3d 1350, 1355 (11th Cir.
2009), and “is generally satisfied when a plaintiff alleges that defendants have
engaged in a standardized course of conduct that affects all class members.” Terrill
v. Electrolux Home Products, Inc., 295 F.R.D. 671, 685 (S.D. Ga. 2013), vacated
and remanded on other grounds, Brown v. Electrolux Home Prods., 817 F.3d 1225
(11th Cir. 2016). In this case, all members of the proposed class assert that issued
payment cards were compromised as a result of the Data Breach and bring the same
legal claims based on Equifax’s common conduct. Proving their claims thus will
involve numerous common questions of law and fact that will be resolved in the
same way for all class members. The commonality requirement thus is met.
Typicality: The typicality requirement primarily focuses on whether the
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named plaintiffs’ claims “have the same essential characteristics” as claims of other
class members. See, e.g., Appleyard v. Wallace, 754 F.2d 955, 958 (11th Cir. 1985).
The requirement is undemanding, In re Disposable Contact Lens Anti. Lit., 170
F.R.D. 524, 532 (M.D. Fla. 1996), requiring only some nexus between the named
plaintiffs’ claims and the common questions uniting the class. See, e.g., Hines v.
Widnall, 334 F.3d 1253, 1256 (11th Cir. 2003). A sufficient nexus exists if the
claims arise from the same pattern of conduct and there is a similarity of legal
theories. See, e.g., Williams, 568 F.3d at 1357. Here, the claims of all class members
arise out of the same alleged misconduct by Equifax and are based on the same legal
theories. Thus, the typicality requirement is satisfied.
Adequacy of Representation: In assessing the adequacy requirement, courts
employ “a two-part test: (1) whether plaintiffs have interests antagonistic to the
interests of other class members; and (2) whether the proposed class’ counsel has
the necessary qualifications and experience to lead the litigation.” Columbus
Drywall, 258 F.R.D. at 555. Plaintiffs do not have any interests antagonistic to other
class members and have retained lawyers who are abundantly qualified and
experienced. (Jt. Decl., ¶15). The requirement is thus met.
B.

The Requirements of Rule 23(b)(3) Are Satisfied

Rule 23(b)(3) requires that “questions of law or fact common to class
members predominate over any questions affecting only individual members,” and
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that class treatment is “superior to other available methods for fairly and efficiently
adjudicating the controversy.” Manageability, the part of the superiority analysis that
asks whether the case, if tried as a class action, would be manageable, is irrelevant
for purposes of certifying a settlement class. Amchem, 521 U.S. at 620.
Predominance: “Common issues of fact and law predominate if they have a
direct impact on every class member’s effort to establish liability and on every class
member’s entitlement to injunctive and monetary relief.” Carriuolo v. GM Co., 823
F.3d 977, 985 (11th Cir. 2016). Predominance does not require that all questions be
common, but rather that “a significant aspect of the case . . . can be resolved for
all members of the class in a single adjudication.” Hanlon v. Chrysler Corp., 150
F.3d 1011, 1022 (9th Cir. 1998).
The requirement is met here for purposes of settlement because the
overwhelming majority of the issues of law and fact are common to all class
members.

See, e.g., Target, 309 F.R.D. at 486–89.

The only potentially

individualized issue is damages, which does not defeat predominance. Brown v.
Electrolux Home Products, Inc., 817 F.3d 1225, 1239 (11th Cir. 2016) (“The ‘black
letter rule’ recognized in every circuit is that ‘individual damage calculations
generally do not defeat a finding that common issues predominate.’”).
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Superiority: “The inquiry into whether the class action is the superior method
for a particular case focuses on increased efficiency.” Agan v. Katzman & Korr,
P.A., 222 F.R.D. 692 (S.D. Fla. 2004).
Litigating the claims of thousands of class members – which would require
presentation of the same evidence and expert opinions many times over – would be
inefficient. See Terrill, 295 F.R.D. at 697 (“A single, coordinated proceeding is
superior to hundreds of discrete and disjointed suits addressing the same facts and
legal issues.”).

Because class treatment is superior to individual litigation,

superiority is satisfied.
III.

The Court Should Approve the Proposed Notice Plan and
Administrator
Rule 23(e) provides that “notice of the proposed . . . compromise shall be

given to all members of the class in such manner as the court directs.” Due process
likewise requires that class members be given notice and an opportunity to be heard.
Phillips Petroleum Co. v. Shutts, 472 U.S. 797, 812 (1985). The method and manner
of notice process is “left to the discretion of the court subject only to the broad
‘reasonableness’ standards imposed by due process.” Grunin v. Int’l House of
Pancakes, 513 F.2d 114, 121 (8th Cir. 1975), cert. denied, 423 U.S. 864 (1975).
There is no single way in which the notice must be transmitted. However, mail
notice is sufficient when the class members are known. 7B C. Wright & A. Miller,
Federal Practice and Procedure §1797.6 at 200 (3rd ed. 2005).
28
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The Parties, therefore, propose to notify Class Members individually by mail.
The identity and addresses of individual Class Members are known to the
Administrator and Class Counsel from the records of Visa, MasterCard, the other
Card Brands, and prior settlements involving substantially the same institutions. (Jt.
Decl., ¶12). Reasonable efforts will be made to re-mail notices to Class Members
whose initial notice was returned as undeliverable. The notice itself is written in
plain English and includes a description of the litigation, the claims being made, and
the terms of the settlement as well as information for Class Members about the
deadlines and their rights to opt out or object.

In addition, the Settlement

Administrator will publish notice in a popular online banking journal, and a website
will be established where Class Members will be able to view and download copies
of pleadings, orders, and the documents relating to the settlement. Class members
will be able to call a toll free number for further information.
This notice program satisfies the requirements of due process and Rule 23 and
thus should be approved. See, e.g., Grunin, 513 F.2d at 121 (individualized mail
notice sufficient when class members can be identified); Holman v. Student Loan
Xpress, Inc., No. 8:08–cv–305–T–23MAP, 2009 WL 4015573, at *6 (M.D. Fla.
Nov. 19, 2009) (approving notice by first class mail to most recent known address);
Neuberg v. Shapiro, 110 F. Supp. 2d 373, 377 (E.D. Pa. 2000) (same).
The Court should also approve Analytics Consulting to serve as the settlement
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administrator.

Analytics is a well-known firm with a history of successfully

administering many class action settlements, including other data breach settlements
with financial institution plaintiffs. (Simmons Decl., Ex. 1). The parties selected
Analytics after considering multiple administration firms and believe that Analytics
will be able to meet the obligations imposed on the settlement administrator under
the settlement.
CONCLUSION
For the reasons set forth above, Plaintiffs request that the Court grant their
motion and enter the order proposed by the parties to: (1) preliminarily approve the
proposed settlement; (2) certify the proposed settlement class; (3) approve the notice
program; and (4) schedule a final approval hearing.

Dated: May 15, 2020

Respectfully submitted,

/s/ Joseph P. Guglielmo
Joseph P. Guglielmo
SCOTT+SCOTT ATTORNEYS
AT LAW LLP
230 Park Avenue, 17th Floor
New York, New York 10169
Tel. 212.223.6444
jguglielmo@scott-scott.com

/s/ Gary F. Lynch (filer)
Gary F. Lynch
CARLSON LYNCH, LLP
1133 Penn Avenue, 5th Floor
Pittsburgh, Pennsylvania 15222
Tel. 412.322.9243
glynch@carlsonlynch.com

Financial Institution Plaintiffs’ Co-Lead Counsel
Craig A. Gillen
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LLC
3490 Piedmont Road, N.E.
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LLP
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION
_____________________________
) MDL Docket No. 2800
In re: Equifax, Inc. Customer
) Case No.: 1:17-md-2800-TWT
Data Security Breach Litigation
)
) This document relates to:
)
) FINANCIAL INSTITUTIONS TRACK
_____________________________ )
JOINT DECLARATION OF GARY F. LYNCH AND JOSEPH P.
GUGLIELMO IN SUPPORT OF PLAINTIFFS’ UNOPPOSED MOTION
FOR PRELIMINARY APPROVAL OF CLASS ACTION SETTLEMENT
We, Gary F. Lynch and Joseph P. Guglielmo, pursuant to 28 U.S.C. § 1746,
declare as follows:
1.

We are Co-Lead Class Counsel for the Financial Institution Plaintiffs

(“Plaintiffs”) and the proposed Settlement Class in the above-captioned action
against Defendants Equifax, Inc. and Equifax Information Services LLC
(“Equifax”). We have been involved in all aspects of this litigation since inception.
We submit this Joint Declaration in support of Plaintiffs’ Unopposed Motion for
Preliminary Approval of Class Action Settlement. The information set forth in this
Declaration is based upon our personal knowledge and we could testify competently
to such information if called upon to do so.
2.

Mr. Lynch is an attorney licensed in Pennsylvania and New York, and

has been admitted to practice before the Supreme Court of the United States and
1
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numerous federal appellate and district courts, including this Court. He has been
practicing law for 30 years and represents plaintiffs in complex matters, including
many national class actions. Mr. Lynch is a founding member of the law firm of
Carlson Lynch, LLP. Mr. Guglielmo is an attorney licensed in New York,
Massachusetts and the District of Columbia and is a partner at Scott+Scott Attorneys
at Law LLP (“Scott+Scott”), and has successfully prosecuted some of the country’s
largest and most complex class actions. Mr. Guglielmo has been practicing for over
20 years and has been appointed to leadership positions in numerous class actions
and multidistrict litigation. We were appointed Co-Lead Class Counsel by the Court
on February 12, 2018 (Doc. 232 at 4–5).1
3.

A true and accurate copy of the proposed Settlement Agreement and its

attachments is being filed with the motion for preliminary approval as Exhibit A.
4.

As Co-Lead Class Counsel, we aggressively litigated this action from

the outset. After we filed a thorough and detailed consolidated amended complaint
(Doc. 390), we opposed Equifax’s motion to dismiss and obtained a favorable ruling
on numerous counts. We continued pressing the action forward by moving for leave
to file a second amended consolidated complaint, (Doc. 649), again succeeding in

We previously submitted our resumes to this Court in support of our applications for
appointment as co-lead counsel (Docs. 189-2 (Guglielmo Resume), 189-3 (Lynch Resume)), and
we will provide updated resumes in conjunction with our motion for final approval of the
settlement and for awards of attorneys’ fees and expenses.
1

2
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preserving multiple claims. This motion practice involved hundreds of pages of
substantive pleading and briefing.
5.

We also pushed to conduct as much discovery as possible, negotiating

a protective order, ESI protocol, and Rule 502(d) order with Equifax and serving
document requests. Equifax produced millions of pages of documents in response to
those requests, which we and our co-counsel reviewed. We also subpoenaed
approximately sixty third parties, including the major card brands, and obtained and
reviewed thousands of pages of documents in response. We took several depositions
of current and former Equifax employees, and had noticed numerous additional
depositions, including a Rule 30(b)(6) deposition, at the time the settlement was
reached.
6.

Based on our review of discovery obtained in this case, including

information from the card brands regarding the number of Alerted-On Cards and
their issuers, we are certain that the proposed settlement class includes thousands of
financial institutions.
7.

The proposed Settlement Agreement was reached between the parties

after extensive arms-length negotiations, including a full-day in-person mediation
session on June 3, 2019 with Phillips ADR, a respected mediation firm which also
facilitated the settlement in the Consumer track of this MDL litigation. Prior to that
mediation, the parties exchanged, and provided to the mediators, comprehensive
3
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memoranda outlining the strengths and weaknesses of their claims and defenses, and
responded to written questions posed by the mediators. The mediation was attended
by representatives from two of the named Financial Institution Plaintiffs.
8.

The parties resumed negotiations after the Court’s order granting in part

and denying in part leave to amend the complaint, including in-person negotiations
between counsel for the Parties on February 6, 2020, at which agreement in principle
was reached and memorialized in a term sheet.
9.

The parties did not discuss attorneys’ fees, costs, expenses, or class

representative service awards prior to agreeing to the essential terms of the
Settlement.
10.

Based upon our experience litigating numerous complex class actions,

it is our opinion that the proposed settlement in this case is fair, adequate, and
reasonable so as to satisfy the requirements for preliminary approval pursuant to Fed.
R. Civ. P. 23(e). The memorandum in support of our motion details the terms of the
agreement and the reasons why it satisfies the standards for preliminary approval
and authorization of notice under Rule 23.
11.

The parties propose the appointment of Analytics Consulting LLC as

Settlement Administrator. We have worked with Analytics on data breach
settlements involving financial institution plaintiffs in the recent past, and we believe
it is well-qualified to administer the notice program and settlement. A declaration
4
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from Analytics is being contemporaneously filed herewith that further attests to its
experience handling class settlements of this type.
12.

Based on our prior experience in these types of cases and settlements,

and working with Analytics on other recent data breach settlements involving
financial institution plaintiffs, we believe that the identities and addresses of nearly
all of the individual Settlement Class Members are either already known to Analytics
or are readily ascertainable from the records of Visa, MasterCard, and the other Card
Brands.
13.

The lawyers who were appointed by the Court to leadership positions

on behalf of Plaintiffs are abundantly qualified and experienced to represent the
class, including, specifically, Co-Lead Class Counsel Gary F. Lynch and Joseph P.
Guglielmo. In this case, we, along with our respective law firms, Carlson Lynch and
Scott+Scott, and our co-counsel, have done substantial work in vigorously pursuing
the interests of our clients and the class they sought to represent throughout the
litigation. We were assisted in this effort by several additional law firms representing
the Plaintiffs which, together with our firms, have extensive experience litigating
complex and class actions and have demonstrated particular success in litigating data
security breach class actions on behalf of financial institutions.
14.

Our deep backgrounds in these types of cases, our extensive factual

investigation, our efficient management of the review of millions pages of
5
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documents produced by Equifax and third parties, and our drafting of comprehensive
mediation statements assessing the legal and factual strengths and weaknesses of the
case, gave us adequate information on which to negotiate and evaluate this
Settlement while armed with a strong understanding of the benefits, risks, and
compromises involved. The group of lawyers and law firms representing Plaintiffs
in this matter are at the forefront of the fast-developing area of data breach law and
litigation. Had the action not settled, counsel for Plaintiffs were prepared to devote
substantial additional time and effort pressing Plaintiffs’ claims through class
certification, trial and any subsequent appeal.
15.

The Settlement Class Representatives have demonstrated their

adequacy in selecting well-qualified Class Counsel, monitoring the litigation, and
participating in the mediation process. Additionally, each Settlement Class Member
actively communicated with Class Counsel for purposes of advising and consulting
with regard to the consequences of the Data Breach and their resulting damages.
These communications were crucial to drafting of detailed factual allegations in the
consolidated amended complaints and the development of an acceptable settlement
proposal. We are aware of no conflicts of interests between the Settlement Class
Representatives and the members of the proposed Settlement Class.
16.

Based on our experience and expertise, we believe that the Settlement

is fair, adequate, reasonable, an excellent result for the class, and represents a
6
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desirable resolution of this litigation. Generally speaking, in the still developing area
of data breach litigation, there are many impediments to victory for a plaintiff
suffering harm in a data breach, as well as significant impediments to class
certification. In this case, all of these uncertainties and impediments are present, as
well as the additional issues presented by unique nature of the Equifax Data Breach.
Given these litigation risks, this Settlement is a good one for the Settlement Class
Members and provides an opportunity for the recoupment of a significant percentage
of the losses resulting from the Data Breach.

We declare under penalty of perjury that the foregoing is true and correct.

Executed this 14th day of May, 2020, in Pittsburgh, Pennsylvania.
/s/ Gary F. Lynch
Gary F. Lynch
Executed this 14th day of May, 2020, in Wilton, Connecticut.
/s/ Joseph P. Guglielmo
Joseph P. Guglielmo
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION
_____________________________
) MDL Docket No. 2800
In re: Equifax, Inc. Customer
) Case No.: 1:17-md-2800-TWT
Data Security Breach Litigation
)
) This document relates to:
)
) FINANCIAL INSTITUTIONS TRACK
_____________________________ )
DECLARATION OF RICHARD W. SIMMONS OF
ANALYTICS CONSULTING LLC IN SUPPORT OF FINANCIAL
INSTITUTION PLAINTIFFS’ PROPOSED NOTICE PROGRAM
I, Richard W. Simmons, have personal knowledge of the facts and opinions set forth herein,
and I believe them to be true and correct to the best of my knowledge. If called to do so, I would
testify consistent with the sworn testimony set forth in this Declaration. Under penalty of perjury,
I state as follows:
SCOPE OF ENGAGEMENT
1.

I am the President of Analytics Consulting LLC (“Analytics”)1. My company is

one of the leading providers of class and collective action notice and claims management programs
in the nation. It is my understanding that Analytics’ class action consulting practice, including the
design and implementation of legal notice campaigns, is the oldest in the country. Through my
work, I have personally overseen court-ordered class and collective notice programs in more than
1,000 matters.

1

In October 2013, Analytics Consulting LLC acquired Analytics, Incorporated. I am the
former President of Analytics, Incorporated. References to “Analytics” herein include the prior
legal entity.
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QUALIFICATIONS AND EXPERIENCE
2.

Founded in 1970, Analytics has consulted for 50 years regarding the design and

implementation of legal notice and claims management programs relating to class and collective
action litigation involving antitrust, consumer fraud, employment, insurance, product liability,
discrimination, and securities litigation.
3.

Analytics’ clients include corporations, law firms (both plaintiff and defense), and

the federal government. Analytics’ long term federal contracts include the following:

4.

a)

Since 1998, Analytics has been under contract with the Federal Trade
Commission (“FTC”) to administer and provide expert advice regarding
notice and claims processing in their settlements/redress programs;

b)

In 2012, Analytics was awarded a 10-year contract by the Department of
Justice (“DOJ”) to administer and provide expert advice regarding notice and
claims processing to support their asset forfeiture/remission program;

c)

In 2013, Analytics was awarded an eight-year contract by the Securities and
Exchange Commission (“SEC”) to administer and provide expert advice
regarding notice and claims processing to support their investor settlements;
and

d)

In 2017, Analytics was awarded an eight-year contract by the Consumer
Financial Protection Bureau (“CFPB”) to administer and provide expert
advice regarding notice and claims processing to support their settlements and
redress programs.

I joined Analytics in 1990 and have 30 years of experience in designing and

implementing class action settlements and notice campaigns. The notice programs I have managed
range in size from fewer than 100 class members to more than 40 million, including some of the
largest and most complex notice and claims administration programs in history.
5.

I have testified in state and federal courts as to the design and implementation of

notice programs, claims processes, and the impact attorney communications has had on claims

2
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rates. As has always been my practice, I personally performed or oversaw Analytics’ consulting
services in each of the cases indicated on my CV, which is attached hereto as Exhibit 1.
6.

I have also presented to panels of judges and lawyers on issues regarding class

notice, claims processing, and disbursement. In 2011, I was a panelist at the Federal Judicial
Center’s (“FJC”) workshop/meeting regarding class action notice and settlement administration.
In 2014, I was interviewed by the CFPB regarding notice and claims administration in class action
litigation as part of their study on arbitration and consumer class litigation waivers. In 2016, I
worked with the FTC to conduct research regarding the impact of alternate forms of notice on fund
participation rates. In 2016, I was an invited participant to the Duke Law Conference on Class
Action Settlements regarding electronic notification of class members. In 2017, I was the primary
author of the Duke Law Conference on Class Action Settlement’s guide to best practices regarding
the evaluation of class action notice campaigns (including notice by electronic means).
7.

I have co-authored and presented CLE programs and whitepapers regarding class

notice and class action claims administration. In 2016, I co-authored a paper titled “Crafting
Digital Class Notices That Actually Provide Notice” (Law360.com, New York (March 10, 2016)).
My speaking engagements regarding notice include: Risks and Regulations: Best Practices that
Protect Class Member Confidentiality, HB Litigation Conference on Class Action Mastery in New
York City (2018); Recent Developments in Class Action Notice and Claims Administration,
Practising Law Institute in New York City (2017); The Beginning and the End of Class Action
Lawsuits, Perrin Class Action Litigation Conference in Chicago (2017); Class Action
Administration: Data and Technology, Harris Martin Target Data Breach Conference in San Diego
(2014); Developments in Legal Notice, accredited CLE Program, presented at Shook Hardy &
Bacon, LLP in Kansas City (2013), Halunen & Associates in Minneapolis (2013), and Susman

3
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Godfrey in Dallas (2014); and Class Actions 101: Best Practices and Potential Pitfalls in
Providing Class Notice, CLE Program, presented to the Kansas Bar Association (March 2009).
8.

I have been recognized by courts for my opinion as to which method of notification

is appropriate for a given case and whether a certain method of notice represents the best notice
practicable under the circumstances. Some of the cases in which I testified are:
a)

Honorable Stephen J. Murphy III, Doe 1 v. Deja vu Servs., Inc., No. 2:16-cv10877, ECF No. 77 (E.D. Mich. June 19, 2017):

Also, the Plaintiffs certified that notice had been provided in accordance with the
Court's preliminary approval order. The notices stated—in clear and easily
understandable terms—the key information class members needed to make an
informed decision: the nature of the action, the class claims, the definition of the
class, the general outline of the settlement, how to elect for a cash payment, how to
opt out of the class, how to object to the settlement, the right of class members to
secure counsel, and the binding nature of the settlement on class members who do
not to opt out.
* * *
In addition, the parties took additional steps to provide notice to class members,
including through targeted advertisements on social media. The Court finds that
the parties have provided the “best notice that is practicable under the
circumstances,” and complied with the requirements of the Federal Rules of Civil
Procedure, the Class Action Fairness Act of 2005, and due process.2
b)

Associate Justice Edward P. Leibensberger, Geanacopoulos v. Philip Morris
USA, Inc., No. 9884CV06002, Dkt. No. 230 (Mass. Super. Ct. Sept. 30,
2016):

The Court finds that the plan of Notice as described in paragraphs 12 through 20
of the Settlement Agreement, including the use of email, mail, publication and
internet notice, constituted the best notice practicable under the circumstances and
constituted due and sufficient notice to the Class.
c)

Honorable Edward J. Davila, In re: Google Referrer Header Privacy Litig.,
No. 5:10-cv-04809, ECF No. 85 (N.D. Cal. Mar. 31, 2015):

On the issue of appropriate notice, the court previously recognized the uniqueness
of the class asserted in this case, since it could potentially cover most internet users
in the United States. On that ground, the court approved the proposed notice plan
2

Unless otherwise indicated, citations are omitted and emphasis is added.
4
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involving four media channels: (1) internet-based notice using paid banner ads
targeted at potential class members (in English and in Spanish on Spanishlanguage websites); (2) notice via “earned media” or, in other words, through
articles in the press; (3) a website decided solely to the settlement (in English and
Spanish versions); and (4) a toll-free telephone number where class members can
obtain additional information and request a class notice. In addition, the court
approved the content and appearance of the class notice and related forms as
consistent with Rule 23(c)(2)(B).
The court again finds that the notice plan and class notices are consistent with Rule
23, and that the plan has been fully and properly implemented by the parties and
the class administrator.
d)

Honorable Terrence F. McVerry, Kobylanski. v. Motorola Mobility, Inc., No.
2:13-cv-01181, ECF No. 43 (W.D. Pa. Oct. 9, 2014):

The Court finds that the distribution of the Notice to Settlement Class Members Re:
Pendency of Class Action, as provided for in the Order Granting Preliminary
Approval for the Settlement, constituted the best notice practicable under the
circumstances to all Persons within the definition of the Class and fully met the
requirements of due process under the United States Constitution.
e)

Honorable Thomas N. O’Neill, Jr., In re: CertainTeed Fiber Cement Siding
Litig., No. 2:11-md-02270, ECF No. 119 (E.D. Pa. Mar. 20, 2014):

Settlement class members were provided with notice of the settlement in the manner
and form set forth in the settlement agreement. Notice was also provided to
pertinent state and federal officials. The notice plan was reasonably calculated to
give actual notice to settlement class members of their right to receive benefits from
the settlement or to be excluded from the settlement or object to the settlement. The
notice plan met the requirements of Rule 23 and due process.
f)

Honorable Robert W. Gettleman, In re Aftermarket Filters Antitrust Litig.,
No. 1:08-cv-04883, ECF No. 1031 (N.D. Ill. Oct. 25, 2012):

Due and adequate notice of the Settlement was provided to the Class. . . . The
manner of giving notice provided in this case fully satisfies the requirements of
Federal Rule of Civil Procedure 23 and due process, constitutes the best notice
practicable under the circumstances, and constituted due and sufficient notice to
all persons entitled thereto. A full and fair opportunity was provided to the members
of the Class to be heard regarding the Settlements.
g)

Honorable Marco A. Roldan, Plubell v. Merck & Co., Inc., NO.
04CV235817-01, Final Judgment and Order (Mo. Cir. Ct. Mar. 15, 2013):

Under the circumstances, the notice of this Settlement provided to Class Members
in accordance with the Notice Order was the best notice practicable of the
proceedings and matters set forth therein, including the proposed Settlement, to all
5
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Persons entitled to such notice, and said notice fully satisfied the requirements due
process and Missouri law.
h)

Honorable James P. Kleinberg, Skold v. Intel Corp., No. 2005-CV-039231,
Order on Motion for Approval (Cal. Super. Ct. Mar. 14, 2013):

The Court finds that Plaintiff’s proposed Notice plan has a reasonable chance of
reaching a substantial percentage of class members.
i)

Honorable J. Phil Gilbert, Greenville IL v. Syngenta Crop Prot., Inc., No 3:10cv-00188, ECF No. 325 (S.D. Ill. Oct. 23, 2012):

The Notice provided to the Class fully complied with Rule 23, was the best notice
practicable, satisfied all constitutional due process requirements, and provides the
Court with jurisdiction over the Class Members.
9.

In addition to my class action consulting work, I taught a college course in antitrust

economics, was a guest lecturer at the University of Minnesota Law School on issues of statistical
and economic analysis, was a charter member of the American Academy of Economic and
Financial Experts, and am a former referee for the Journal of Legal Economics (reviewing and
critiquing peer-reviewed articles on the application of economic and statistical analysis to legal
issues).
10.

This Declaration describes the Notice Program3 and Notices proposed herein for

the Parties’ Settlement in the Litigation.
NOTICE PROGRAM DETAIL
11.

Rule 23 directs that the best notice practicable under the circumstances must

include “individual notice to all members who can be identified through reasonable effort.” Fed.
R. Civ. P. 23(c)(2)(B). The proposed notice effort here satisfies this mandate. The identities of
Settlement Class Members are known with certainty and proposed address research and remailing
protocols will meet or exceed those used in other class action settlements.

3

All capitalized terms not defined herein have the same meaning as those defined in the
Settlement Agreement and Release (the “Settlement,” “Settlement Agreement” or “SA”).
6
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12.

The Settlement Agreement defines the “Settlement Class” as:

All financial institutions in the United States (including its Territories and the
District of Columbia) that issued Alerted on Payment Cards.
Excluded from the class are the Court, and any immediate family members of the
Court; directors, officers, and employees of Defendants; parents, subsidiaries, and
any entity in which Defendants have a controlling interest; and Financial
Institutions who timely and validly request exclusion from the Settlement Class.
Development of List of Potential Settlement Class Members
13.

Because of the nature of the Settlement Class, nearly all Settlement Class Members

are known with certainty and address information will be available for nearly all of them. Data
provided by Visa, MasterCard, and Discover will be consolidated into a single database of
Settlement Class Members (the “Class List”). This list will be de-duplicated and consolidated,
selecting the best possible address information available. If address information is unavailable for
a given Settlement Class Member, third-party data4 will be manually researched to obtain a correct
mailing address.
Direct Mailed Notice (the “Mail Notice”)
14.

In preparation for mailing, mailing addresses will be updated using the National

Change of Address (“NCOA”) database maintained by the United States Postal Service
(“USPS”);5 certified via the Coding Accuracy Support System (“CASS”);6 and verified through

4

This third-party data includes data from the Federal Deposit Insurance Corporation
(“FDIC”), the National Credit Union Administration (“NCUA”), and commercial sources such as
Bloomberg or Dun & Bradstreet.
5

The NCOA database contains records of all permanent change of address submissions
received by the USPS for the last four years. The USPS makes this data available to mailing firms
and lists submitted to it are automatically updated with any reported move based on a comparison
with the person’s name and last known address.

6

The CASS is a certification system used by the USPS to ensure the quality of ZIP +4 coding
systems.
7
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Delivery Point Validation (“DPV”).7 This ensures that all appropriate steps have been taken to
send Mail Notices to current and valid addresses. This address updating process is standard for
the industry and is required by the USPS for mailings of this size.
15.

Analytics will request that the USPS return (or otherwise notify Analytics) Mail

Notices with undeliverable mailing addresses. Addresses for these Settlement Class Members will
be researched using third-party data to identify potential updated mailing addresses, and a Mail
Notice will be mailed to the Settlement Class Member if an updated address becomes available.
Additionally, the Mail Notice will be mailed to all persons/entities who request one via the tollfree phone number maintained by Analytics.
16.

Due to the comprehensive individual notice effort described above, moderate

supplemental paid media targeting executives at Settlement Class Member financial institutions is
proposed for this Settlement. In this matter, the initial published notice will appear in the ABA
Banking Journal Digital Edition.
Toll-Free Phone Support
17.

Prior to the mailing of the Notice, we will coordinate with Class Counsel to

implement a dedicated toll-free number as a resource for Settlement Class Members seeking
information about the Settlement or assistance in submitting claims. By calling this number,
Settlement Class Members will be able to listen to answers to Frequently Asked Questions
(“FAQs”) or request to have a Notice mailed to them. Automated messages will be available to
Settlement Class Members 24-hours a day, 7-days a week, with live call center representatives
(agents) available during standard business hours.

7

Records that are ZIP +4 coded are then sent through Delivery Point Validation (“DPV”) to
verify the address and identify Commercial Mail Receiving Agencies. DPV verifies the accuracy
of addresses and reports exactly what is wrong with incorrect addresses.
8
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Settlement Website
18.

Prior to the mailing of the Notice, Analytics will coordinate with Class Counsel to

develop an informational website (the “Settlement Website” or “Website”) to provide information
to Settlement Class Members regarding the Litigation and Settlement. Guided by the intent to
keep Settlement Class Members fully informed, the Website will conform to key e-commerce best
practices:
a)

The top section of the home page, most prominent on lower resolution
monitors, will include a summary message about the litigation along with a
prominent orange button labeled “File Your Claim.” This button will be
outside the color scheme of the page (black, gray, and white), making it
especially prominent; and

b)

The home page content will be simplified and streamlined, so that specific
prominent language and graphic images can direct Settlement Class Members
to specific content areas:
i)

File Your Claim: “If Eligible, Your Financial Institution will Receive
a Cash Payment. This is the only way to get Compensation from the
Settlement.

ii)

Frequently Asked Questions: “Learn How This Settlement Affects
Your Financial Institution’s Rights and Get Answers to Questions
About the Settlement”;

iii)

Important Deadlines: “Important Settlement Deadlines That Will
Affect Your Financial Institution’s Rights”; and

iv)

Case Documents: “Detailed Information About the Case, Including the
Settlement Agreement.”
9
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19.

Recognizing the increasingly mobile nature of advertising and communications, the

Website will be mobile optimized, meaning it can be clearly read and used by Settlement Class
Members visiting the Website via smart phone or tablet. By visiting the Website, Settlement Class
Members are able to read and download key information about the litigation, including, without
limitation:
a)

Settlement Class Members’ rights and options;

b)

important dates and deadlines;

c)

answers to FAQs;

d)

case documents;

e)

download and Print Claim Forms; and,

f)

submit Claim Forms Online.

Email Support
20.

The Website will contain prominent links for Settlement Class Members to ask

questions about the Litigation and Settlement. These links and the supporting email address will
be operational prior to the commencement of the Notice Program.
21.

Every email received by Analytics will be assigned a tracking number, and the

sender received an immediate response confirming receipt along with a link to additional
information regarding the Litigation. When Settlement Class Members’ questions have been
answered, they will be sent a follow up email asking if they have any additional questions and
verifying that their questions were answered.

10
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PERFORMANCE OF THE NOTICE PROGRAM
Reach
22.

Because of the nature of the Settlement Class, and the fact that nearly all Settlement

Class Members are known, we expect to successfully deliver the Notice to virtually all of the
Settlement Class. Many courts have accepted and understood that a 75% or 80% reach is
sufficient. In 2010, the FJC issued a “Judges’ Class Action Notice and Claims Process Checklist
and Plain Language Guide” (the “FJC Guide”). This FJC Guide states that, “[t]he lynchpin in an
objective determination of the adequacy of a proposed notice effort is whether all the notice efforts
together will reach a high percentage of the class. It is reasonable to reach between 70–95%.”8 In
this matter, we expect to deliver notice at the high-end of this range.
PLAIN LANGUAGE NOTICE DESIGN
23.

The Notices themselves are designed to be “noticed,” reviewed, and by presenting

the information in plain language, understood and acted upon by Settlement Class Members. The
design of the Notices follows the principles embodied in the FJC’s illustrative “model” notices
posted at www.fjc.gov. Many courts, and as previously cited, the FJC itself, have approved notices
that we have written and designed in a similar fashion. The Notices contain substantial, albeit
easy-to-read, summaries of key information about Settlement Class Members’ rights and options.
24.

All Notices were designed to increase noticeability and comprehension. Because

mailing recipients are accustomed to receiving junk mail that they may be inclined to discard
unread, the Notice Program calls for steps to bring the mailed Notice to the attention of Settlement
Class Members. This includes conspicuous messages on the outside of the mailing envelope
regarding the importance and contents of the mailing (“Important Court Notice” on the front and

8

Judges’ Class Action Notice and Claims Process Checklist and Plain Language Guide at
3, FED. JUD. CTR. (2010), https://www.fjc.gov/sites/default/files/2012/NotCheck.pdf.
11
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“If your financial institution issued one or more payment cards that was identified as having been
at risk as a result of the cyber attack that Equifax announced in September 2017, it could get a
payment from a class action settlement.” on the back of the envelope.). Once people “notice” the
Notices, it is critical that they can understand them. As such, the Notices, as produced, are clearly
worded with an emphasis on simple, plain language to encourage readership and comprehension.
25.

The Notices feature a prominent headline (“If your financial institution issued

one or more payment cards identified as having been at risk as a result of the data breach
that Equifax announced in 2017, it could get a payment from a class action settlement.”) in
bold text. This alerts recipients and readers that the Notice is an important document authorized
by a court and that the content may affect them, thereby supplying reasons to read the Notice.
26.

The body of the Notice provides substantial information to Settlement Class

Members. It begins with a summary page providing a concise overview of the important
information and a table highlighting key options available to the Settlement Class. A table of
contents, categorized into logical sections, helps to organize the information, while a question and
answer format makes it easy to find answers to common questions by breaking the information
into simple headings.
CONCLUSION
27.

In class action notice planning, execution, and analysis, we are guided by due

process considerations under the United States Constitution, state and local rules and statutes, and
further by case law pertaining to notice. This framework requires that: (1) notice reaches the class;
(2) the notice that actually comes to the attention of the class is informative and easy to understand;
(3) how likely are class members to respond given the means, or combination of means, of sending
notice; and (4) class members rights and members’ rights and options easy to act upon. All of
these requirements will be met in this case:
12

Case 1:17-md-02800-TWT Document 1107-3 Filed 05/15/20 Page 13 of 36

a)

A Mail Notice is provided to nearly all Settlement Class Members in this
Litigation. This is supplemented with publication notice and research for
Settlement Class Members with undeliverable addresses;

b)

The formats and means selected to provide notice are those most likely to
have Settlement Class Members actively make an informed decision
regarding their rights and options; and

c)

The Notices are designed to be “noticed” and are written in carefully
organized, plain language.

28.

The proposed Notice Program will inform Settlement Class Members of the

existence of the Litigation and Settlement through direct mail and digital publications. These
notice efforts will be supplemented by a website, email support, and toll-free phone support. Given
the availability of data regarding Settlement Class Members, this Notice Program provides
comprehensive notice and support to Settlement Class Members.
29.

The Notice Program will provide the best notice practicable under the

circumstances of this case, conforms to all aspects of Fed. R. Civ. P. 23, and comports with the
guidance for effective notice articulated in the Manual for Complex Litigation, Fourth.
30.

In my opinion, the Notice Program, if implemented, will provide the best notice

practicable under the circumstances of this Litigation.
31.

This Notice Program is consistent with, or exceeds:
a)

historic best practices for class notification;

b)

FJC guidance regarding class notification; and

c)

Standards established by federal agencies with notification and distribution
funds, such as the FTC, DOJ, and SEC.

13
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Richard W. Simmons
Richard W. Simmons is the President of Analytics Consulting LLC 1 . Mr. Simmons joined
Analytics in 1990 and has more than 29 years of experience developing and implementing class
action communications and settlement programs in more than 1,000 separate settlements.
Mr. Simmons’ first legal notice consulting engagement was the Schwan’s Salmonella Litigation
settlement (In Re: Salmonella Litigation, Case No. 94-cv-016304 (D. Minn.)). Since then, he has:




Developed and implemented notice campaigns ranging in size up to 45 million known class
members (and 180 million unknown class members);
Testified regarding legal notice in building products, civil rights, consumer products,
environmental pollution, privacy, and securities litigation settlements;
Managed claims processes for settlement funds ranging up to $1 billion in value.

As part of Analytics’ ongoing class action notice consulting practice, Mr. Simmons:






testified regarding the adequacy of notice procedures in direct notice cases (including the
development of class member databases);
testified regarding the adequacy of published notice plans;
has been appointed as a Distribution Fund Administrator by the Securities and Exchange
Commission tasked with developing Distribution Plans for court approval;
has been retained as an expert by the Federal Trade Commission to testify regarding the
effectiveness of competing notice plans and procedures; and,
acted as the primary author for the Duke Law Center’s guidelines for best practices
regarding the evaluation of class action notice campaigns.

In addition to his class action consulting work, Mr. Simmons has taught a college course in antitrust
economics, was a guest lecturer at the University of Minnesota Law School on issues of statistical
and economic analysis, was a charter member of the American Academy of Economic and
Financial Experts and was a former referee for the Journal of Legal Economics (reviewing and
critiquing peer reviewed articles on the application of economic and statistical analysis to legal
issues). Mr. Simmons is a published author on the subject of damage analysis in Rule 10b-5
securities litigation.
Mr. Simmons graduated from St. Olaf College with a B.A. in Economics (with a year at University
College, Dublin), pursued a PhD. in Agricultural and Applied Economics (with a concentration in
industrial organization and consumer/behavioral economics) at the University of Minnesota2, and
has received formal media planning training from New York University.
1 In October 2013, Analytics Consulting LLC acquired Analytics Incorporated. I am the former President or Analytics
Incorporated. References to Analytics herein include the prior legal entities.
2 Mr. Simmons suspended work on his dissertation to acquire and manage Analytics.

Page 1

Case 1:17-md-02800-TWT Document 1107-3 Filed 05/15/20 Page 17 of 36

APPLICATION OF TECHNOLOGY TO CLASS ACTION SETTLEMENTS
Mr. Simmons has been a visionary in the application of the Internet to class action notice
campaigns and the management of settlements:








In 1995, Mr. Simmons was the first in the nation to support class action settlements with
an online presence, that included the ability to check online, the status of their claims.
In 2000, Mr. Simmons invented online claims submission in class action litigation, filing
a patent application governing “Method and system for assembling databases in multipleparty proceedings” US20010034731 A1.
In 2002, Mr. Simmons established an online clearinghouse for class action settlements that
provided the public with information regarding class action settlements and provided them
with the ability to register for notification of new settlements. This clearinghouse received
national press attention as a resource for class action settlements.
From 2003 through 2013, Analytics’ incremental changes in Internet support included class
member verification of eligibility, locater services that identified retail outlets that sold
contaminated products, secure document repositories, and multi-language support.
In 2014, Mr. Simmons was the first to utilize and testify regarding product-based targeting
in an online legal notice campaign
In 2014, Analytics, under Mr. Simmons’ leadership, released the first-class action
settlement support site developed under e-commerce best practices.
SPEAKER/EXPERT PANELIST/PRESENTER

Mr. Simmons has presented to panels of judges and lawyers on issues regarding class notice,
claims processing, and disbursement:





Mr. Simmons served as a panelist for the Francis McGovern Conferences on “Distribution
of Securities Litigation Settlements: Improving the Process”, at which regulators, judges,
custodians, academics, practitioners and claims administrators participated.
In 2011, Mr. Simmons was a panelist at the Federal Judicial Center’s workshop/meetings
regarding class action notice and settlement administration.
In 2014, Mr. Simmons was invited to be interviewed by the Consumer Financial Protection
Bureau as an expert on notice and claims administration in class action litigation as part of
their study on arbitration and consumer class litigation waivers
In 2016, Mr. Simmons presented results of research regarding the impact of forms of notice
on fund participation rates to the Federal Trade Commission.

Mr. Simmons’ speaking engagements regarding class notice include:


Risks and Regulations: Best Practices that Protect Class Member Confidentiality presented
at the HB Litigation Conference on Class Action Mastery in New York City (2018)
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Recent Developments in Class Action Notice and Claims Administration presented at
Practising Law Institute in New York City (2017)
The Beginning and the End of Class Action Lawsuits presented at Perrin Class Action
Litigation Conference in Chicago (2017);
Class Action Administration: Data and Technology presented at Harris Martin Target Data
Breach Conference in San Diego (2014);
Developments in Legal Notice, accredited CLE Program, presented at Susman Godfrey in
Dallas (2014)
Developments in Legal Notice, accredited CLE Program, presented at Shook Hardy &
Bacon, LLP in Kansas City (2013),
Developments in Legal Notice, accredited CLE Program, presented at Halunen &
Associates in Minneapolis (2013),
Class Actions 101: Best Practices and Potential Pitfalls in Providing Class Notice, CLE
Program, presented by Brian Christensen and Richard Simmons, to the Kansas Bar
Association (March 2009).

Mr. Simmons’ writings regarding class notice include:


Crafting Digital Class Notices That Actually Provide Notice - Law360.com, New York
(March 10, 2016).
JUDICIAL COMMENTS AND LEGAL NOTICE CASES

In evaluating the adequacy and effectiveness of Mr. Simmons’ notice campaigns, courts have
repeatedly recognized Mr. Simmons’ work. The following excerpts provide recent examples of
such judicial approval in matters where the primary issue was the provision of class notice.
Honorable Stephen J. Murphy III, Doe 1 v. Deja vu Servs., Inc., No. 2:16-cv-10877, ECF No. 77
(E.D. Mich. June 19, 2017):
Also, the Plaintiffs certified that notice had been provided in accordance with the Court's
preliminary approval order. The notices stated—in clear and easily understandable
terms—the key information class members needed to make an informed decision: the
nature of the action, the class claims, the definition of the class, the general outline of
the settlement, how to elect for a cash payment, how to opt out of the class, how to object
to the settlement, the right of class members to secure counsel, and the binding nature
of the settlement on class members who do not to opt out.
* * *
In addition, the parties took additional steps to provide notice to class members,
including through targeted advertisements on social media. The Court finds that the
parties have provided the “best notice that is practicable under the circumstances,” and
Page 3

Case 1:17-md-02800-TWT Document 1107-3 Filed 05/15/20 Page 19 of 36

complied with the requirements of the Federal Rules of Civil Procedure, the Class Action
Fairness Act of 2005, and due process.3
Associate Justice Edward P. Leibensberger, Geanacopoulos v. Philip Morris USA, Inc., No.
9884CV06002, Dkt. No. 230 (Mass. Super. Ct. Sept. 30, 2016):
The Court finds that the plan of Notice as described in paragraphs 12 through 20 of the
Settlement Agreement, including the use of email, mail, publication and internet notice,
constituted the best notice practicable under the circumstances and constituted due and
sufficient notice to the Class.
Honorable Edward J. Davila, In re: Google Referrer Header Privacy Litig., No. 5:10-cv-04809,
ECF No. 85 (N.D. Cal. Mar. 31, 2015):
On the issue of appropriate notice, the court previously recognized the uniqueness of the
class asserted in this case, since it could potentially cover most internet users in the United
States. On that ground, the court approved the proposed notice plan involving four media
channels: (1) internet-based notice using paid banner ads targeted at potential class
members (in English and in Spanish on Spanish-language websites); (2) notice via “earned
media” or, in other words, through articles in the press; (3) a website decided solely to the
settlement (in English and Spanish versions); and (4) a toll-free telephone number where
class members can obtain additional information and request a class notice. In addition,
the court approved the content and appearance of the class notice and related forms as
consistent with Rule 23(c)(2)(B).
The court again finds that the notice plan and class notices are consistent with Rule 23,
and that the plan has been fully and properly implemented by the parties and the class
administrator.
Honorable Terrence F. McVerry, Kobylanski. v. Motorola Mobility, Inc., No. 2:13-cv-01181, ECF
No. 43 (W.D. Pa. Oct. 9, 2014):
The Court finds that the distribution of the Notice to Settlement Class Members Re:
Pendency of Class Action, as provided for in the Order Granting Preliminary Approval for
the Settlement, constituted the best notice practicable under the circumstances to all
Persons within the definition of the Class and fully met the requirements of due process
under the United States Constitution.

3

Unless otherwise indicated, citations are omitted and emphasis is added.
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Honorable Thomas N. O’Neill, Jr., In re: CertainTeed Fiber Cement Siding Litig., No. 2:11-md02270, ECF No. 119 (E.D. Pa. Mar. 20, 2014):
Settlement class members were provided with notice of the settlement in the manner and
form set forth in the settlement agreement. Notice was also provided to pertinent state and
federal officials. The notice plan was reasonably calculated to give actual notice to
settlement class members of their right to receive benefits from the settlement or to be
excluded from the settlement or object to the settlement. The notice plan met the
requirements of Rule 23 and due process.
Honorable Robert W. Gettleman, In re Aftermarket Filters Antitrust Litig., No. 1:08-cv-04883,
ECF No. 1031 (N.D. Ill. Oct. 25, 2012):
Due and adequate notice of the Settlement was provided to the Class. . . . The manner of
giving notice provided in this case fully satisfies the requirements of Federal Rule of Civil
Procedure 23 and due process, constitutes the best notice practicable under the
circumstances, and constituted due and sufficient notice to all persons entitled thereto. A
full and fair opportunity was provided to the members of the Class to be heard regarding
the Settlements.
Honorable Marco A. Roldan, Plubell v. Merck & Co., Inc., NO. 04CV235817-01, Final Judgment
and Order (Mo. Cir. Ct. Mar. 15, 2013):
Under the circumstances, the notice of this Settlement provided to Class Members in
accordance with the Notice Order was the best notice practicable of the proceedings and
matters set forth therein, including the proposed Settlement, to all Persons entitled to
such notice, and said notice fully satisfied the requirements due process and Missouri
law.
Honorable James P. Kleinberg, Skold v. Intel Corp., No. 2005-CV-039231, Order on Motion for
Approval (Cal. Super. Ct. Mar. 14, 2013):
The Court finds that Plaintiff’s proposed Notice plan has a reasonable chance of
reaching a substantial percentage of class members.
Honorable J. Phil Gilbert, Greenville IL v. Syngenta Crop Prot., Inc., No 3:10-cv-00188, ECF No.
325 (S.D. Ill. Oct. 23, 2012):
The Notice provided to the Class fully complied with Rule 23, was the best notice
practicable, satisfied all constitutional due process requirements, and provides the
Court with jurisdiction over the Class Members.
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Analytics Consulting LLC
Partial List of Legal Notice and Class Action Consulting Experience

Practice Area
Antitrust

Asset Forfeiture

Business

Engagement
All Star Carts and Vehicles, Inc., et al. v. BFI Canada Income Fund, et al.
In Re: Aftermarket Filters Antitrust Litigation
In Re: Aluminum Phosphide Antitrust Litigation
In Re: Beef Antitrust Litigation
In Re: Bromine Antitrust Litigation
In Re: Corrugated Container Antitrust Litigation
In Re: Industrial Silicon Antitrust Litigation
In Re: Multidistrict Civil Antitrust Actions Involving Antibiotic Drugs
In Re: Workers Compensation Insurance Antitrust Litigation
Red Eagle Resources Corporation, Inc., et al. v. Baker Hughes Inc., et al.
Rob'n I, Inc., et al. v. Uniform Code Counsel, Inc.
Sarah F. Hall d/b/a Travel Specialist, et al. v. United Airlines, Inc., et al.,
U.S. v. $1,802,651.56 in Funds Seized from e‐Bullion, et al. ("Goldfinger")
U.S. v. $1,802,651.56 in Funds Seized from e‐Bullion, et al. ("Kum Ventures")
U.S. v. David Merrick
U.S. v. Sixty‐Four 68.5 lbs (Approx.) Silver Bars, et al.
United States of America v. $1,802,651.56 in Funds Seized from E‐Bullion, et al.
United States of America v. Alfredo Susi, et al.
United States of America v. David Merrick
United States of America v. Elite Designs, Inc.
United States of America v. Evolution Marketing Group
United States of America v. George David Gordon
United States of America v. Regenesis Marketing Corporation
United States of America v. Sixty‐Four 68.5 lbs (Approx.) Silver Bars, et al.
United States of America v. Zev Saltsman
American Golf Schools, LLC, et al. v. EFS National Bank, et al.
AVR, Inc. and Amidon Graphics v. Churchill Truck Lines
Buchanan v. Discovery Health Records Solutions
Do Right's Plant Growers, et al. v. RSM EquiCo, Inc., et al.
F.T.C. v. Ameritel Payphone Distributors
F.T.C. v. Cephalon
F.T.C. v. Datacom Marketing, Inc.
F.T.C. v. Davison & Associates, Inc.
F.T.C. v. Fidelity ATM, Inc.
F.T.C. v. Financial Resources Unlimited, Inc.
F.T.C. v. First American Payment Processing Inc.

Page 1

Citation
08‐CV‐1816 (E.D.N.Y.)
No. 1:08‐cv‐4883, MDL No. 1957 (N.D. Ill.)
Case No. 93‐cv‐2452 (D. Kan.)
MDL No. 248 (N.D. Tex.)
MDL No. 1310 (S.D. Ind.)
MDL. No 310 (S.D. Tex.)
Case No. 95‐cv‐2104 (W.D. Pa.)
MDL No. 10 (S.D.N.Y.)
Case No. 4:85‐cv‐1166 (D. Minn.)
Case No. 91‐cv‐627 (S.D. Tex.)
Case No. 03‐cv‐203796‐1 (Spokane County, Wash.)
Case No. 7:00‐cv‐123‐BR(1) (E.D. S.C.)
No. CV 09‐1731 (C.D. Cal.)
No. CV 09‐1731 (C.D. Cal.)
6:10‐cr‐109‐Orl‐35DAB
(E.D. Fla)
Case No. 09‐cv‐01731 (C.D. Cal.)
3:07‐cr‐119 (W.D.N.Y.)
6:10‐cr‐109‐Orl‐35DAB
Case No. 05‐cv‐058 (D.R.I.)
Case No. 6:09‐cv‐1852 (S.D. Fla.)
Case No. 4:09‐cr‐00013‐JHP‐1 (N.D. Okla.)
No. C09‐1770RSM (W.D. Wash.)
(E.D. FL)
Case No. 04‐cv‐641 (E.D.N.Y.)
Case No. 00‐cv‐005208 (D. Tenn.)
Case No. 4:96‐cv‐401 (D. Minn.)
Case No. 13‐015968‐CA 25 (Miami Dade County)
Case No. 06‐CC‐00137 (Orange County, Cal.)
Case No. 00‐cv‐514 (S.D. Fla.)
Case No. 08‐cv‐2141 (E.D. Pa.)
Case No. 06‐cv‐2574 (N.D. Ill.)
Case No. 97‐cv‐01278 (W.D. Pa.)
Case No. 06‐cv‐81101 (S.D. Fla.)
Case No. 03‐cv‐8864 (N.D. Ill.)
Case No. 04‐cv‐0074 (D. Ariz.)
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Analytics Consulting LLC
Partial List of Legal Notice and Class Action Consulting Experience

Practice Area

Civil Rights

Consumer

Engagement
F.T.C. v. Group C Marketing, Inc.
F.T.C. v. Jordan Ashley, Inc.
F.T.C. v. Medical Billers Network, Inc.
F.T.C. v. Minuteman Press Int’l
F.T.C. v. Netfran Development Corp
F.T.C. v. USA Beverages, Inc.
Garcia, et al. v. Allergan, Inc.
Gerald Young et al. v. HealthPort Technologies, LLC, et al.
Goldberg et al. v. HealthPort Inc. et al.
In Re Google AdWords Litigation
In re Syngenta Ag Mir 162 Corn Litigation
Law Offices of Henry E. Gare, P.A., et al. v. Healthport Technologies, LLC
Melby et al. v. America’s MHT, Inc., et al.
Number Queen, Ltd. et al. v. Redgear Technologies, Inc. et al.
Physicians of Winter Haven LLC v. STERIS Corp.
Sue Ramirez et al. v. Smart Professional Photocopy Corporation
Todd Tompkins, Doug Daug and Timothy Nelson v. BASF Corporation, et al.
Waxler Transportation Company, Inc. v. Trinity Marine Products, Inc., et al.
Bentley v. Sheriff of Essex County
Cazenave, et al. v. Sheriff Charles C. Foti, Jr., et al.
Garcia, et al v. Metro Gang Strike Force, et al.
Gregory Garvey, Sr., et al. v. Frederick B. MacDonald & Forbes Byron
McCain, et al. v. Bloomberg, et al.
Nancy Zamarron, et al. v. City of Siloam Springs, et al.
Nathan Tyler, et al. v. Suffolk County, et al.
Nilsen v. York County
Richard S. Souza et al. v. Sheriff Thomas M. Hodgson
Travis Brecher, et al. v. St. Croix County, Wisconsin, et al.
Adam Berkson, et al. v. Gogo LLC and Gogo Inc.,
Andrew J. Hudak, et al. v. United Companies Lending Corporation
Angela Doss, et al. v. Glenn Daniels Corporation
Angell v. Skechers Canada
Anthony Talalai, et al. v. Cooper Tire & Rubber Company
Arnett v. Bank of America, N.A.
Ballard, et al. v. A A Check Cashiers, Inc., et al.
Belinda Peterson, et al. v. H & R Block Tax Services, Inc.

Citation
Case No. 06‐cv‐6019 (C.D. Cal.)
Case No. 09‐cv‐23507 (S.D. Fla.)
Case No. 05‐cv‐2014 (S.D.N.Y.)
Case No. 93‐cv‐2496 (E.D.N.Y.)
Case No. 05‐cv‐22223 (S.D. Fla.)
Case No. 05‐cv‐61682 (S.D. Fla.)
11‐CV‐9811 (C.D. Cal.)
Case No. LACL130175 (Polk County, IA)
Case No L‐1421‐14 (Essex County, NJ)
No. 5:08‐cv‐03369‐EJD (N.D. Cal.)
Case No 2:14‐md‐2591‐JWL‐JPO (D. Kan.)
No. 16‐2011‐CA‐010202 (Duval County, FL)
Case No. 3:17‐CV‐155‐M (N.D. Texas)
Case No. 14‐0064 (W.D. Mo.)
Case No. 1:10‐cv‐00264 (N.D. Ohio)
No. 01‐L‐385 (Peoria County, IL)
Case No. 96‐cv‐59 (D.N.D.)
Case No. 08‐cv‐01363 (E.D. La.)
Case No. 11‐01907 (Essex County, MA)
Case No. 00‐cv‐1246 (E.D. La.)
Case No. 09‐cv‐01996 (D. Minn.)
3:07‐cv‐30049 (S.D. Mass.)
Case No. 41023/83 (New York)
Case No. 08‐cv‐5166 (W.D. Ark.)
Case No. 1:06‐cv‐11354 (S.D. Mass.)
Case No. 02‐cv‐212 (D. Me.)
2002‐0870 BRCV (Superior Ct., Mass.)
Case No. 02‐cv‐0450‐C (W.D. Wisc.)
Case No. 1:14‐cv‐01199‐JBW‐LB (S.D.N.Y.)
Case No. 334659 (Cuyahoga County, Ohio)
Case No. 02‐cv‐0787 (E.D. Ill.)
8562‐12 (Montreal, Quebec)
Case No. L‐008830‐00‐MT (Middlesex County, NJ)
No. 3:11‐CV‐01372‐SI (D. OR)
Case No. 01‐cv‐351 (Washingotn County, Ark.)
Case No. 95‐CH‐2389 (Cook County, Ill.)
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Analytics Consulting LLC
Partial List of Legal Notice and Class Action Consulting Experience

Practice Area

Engagement
Boland v. Consolidated Multiple Listing Service, Inc.
Braulio M. Cuesta, et al. v. Ford Motor Company, Inc., and Williams Controls, Inc.
Caprarola, et al. v. Helxberg Diamond Shops, Inc.
Carideo et al. v. Dell, Inc.
Carnegie v. Household International, Inc.
Clair Loewy v. Live Nation Worldwide Inc.
Clements, et al. v. JPMorgan Chase Bank, N.A., et al.
Conradie v. Caliber Home Loans
Consumer Financial Protection Bureau v. Corinthian Colleges, Inc.
Consumer Financial Protection Bureau v. Park View Law
Consumer Financial Protection Bureau v. Prime Credit, L.L.C., et al.
Consumer Financial Protection Bureau v. Prime Marketing Holdings
Consumer Financial Protection Bureau v. Prime Marketing Holdings
Consumer Financial Protection Bureau v. Security National Automotive Acceptance
Covey, et al. v. American Safety Council, Inc.
Cummins, et al. v. H&R Block, et al.
David and Laurie Seeger, et al. v. Global Fitness Holdings, LLC
Don C. Lundell, et al. v. Dell, Inc.
Duffy v. Security Pacific Autmotive Financial Services Corp., et al.
Edward Hawley, et al. v. American Pioneer Title Insurance Company
Evans, et al. v. Linden Research, Inc., et al.
F.T.C. and The People of the State of New York v. UrbanQ
F.T.C. v. 1st Beneficial Credit Services LLC
F.T.C. v. 9094‐5114 Quebec, Inc.
F.T.C. v. Ace Group, Inc.
F.T.C. v. Affordable Media LLC
F.T.C. v. AmeraPress, Inc.
F.T.C. v. American Bartending Institute, Inc., et al.
F.T.C. v. American International Travel Services Inc.
F.T.C. v. Asset & Capital Management Group
F.T.C. v. Bigsmart.com, L.L.C., et al.
F.T.C. v. Broadway Global Master Inc
F.T.C. v. Call Center Express Corp.
F.T.C. v. Capital Acquistions and Management Corp.
F.T.C. v. Capital City Mortgage Corp.
F.T.C. v. Centro Natural Corp
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Citation
Case No. 3:19‐cv‐01335‐SB (D.S.C.)
CIV‐06‐61‐S (E.D. Okla.)
Case No. 13‐06493 (N.D. Ill.)
Case No. 06‐cv‐1772 (W.D. Wash.)
No. 98‐C‐2178 (N.D. Ill.)
Case No. 11‐cv‐04872 (N.D. Ill.)
No. 3:12‐cv‐02179‐JCS (N.D. Cal.)
Case No. 4:14‐cv‐00430 (S.D. Iowa)
Case No. 1:14‐cv‐07194 (N.D. Ill.)
Case No. 2:17‐cv‐04721 (N.D. Cal.)
Case No. 2:17‐cv‐04720 (N.D. Cal.)
Case No. 2:16‐cv‐07111 (C.D. Cal.)
1:15‐cv‐23070‐MGC (S.D. Fl)
Civil Action No. 1 :15‐cv‐401 (S.D. Ohio)
2010‐CA‐009781‐0 (Orange County, FL)
Case No. 03‐C‐134 (Kanawha County, W.V.)
No. 09‐CI‐3094, (Boone Circuit Court, Boone County, Ky.)
Case No. 05‐cv‐03970 (N.D. Cal.)
Case No. 3:93‐cv‐00729 (S.D. Cal.)
No. CA CE 03‐016234 (Broward County, Fla.)
Case No. 4:11‐cv‐1078‐DMR (N.D. Cal.)
Case No. 03‐cv‐33147 (E.D.N.Y.)
Case No. 02‐cv‐1591 (N.D. Ohio)
Case No. 03‐cv‐7486 (N.D. Ill.)
Case No. 08‐cv‐61686 (S.D. Fla.)
Case No. 98‐cv‐669 (D. Nev.)
Case No. 98‐cv‐0143 (N.D. Tex.)
Case No. 05‐cv‐5261 (C.D. Cal.)
Case No. 99‐cv‐6943 (S.D. Fla.)
Case No. 8:13‐cv‐1107 (C.D. Cal.)
Case No. 01‐cv‐466 (D. Ariz.)
Case No. 2‐cv‐00855 (E.D. Cal.)
Case No. 04‐cv‐22289 (S.D. Fla.)
Case No. 04‐cv‐50147 (N.D. Ill.)
Case No. 98‐cv‐00237 (D.D.C.)
Case No. 14:23879 (S.D. Fla.)
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F.T.C. v. Certified Merchant Services, Ltd., et al.
F.T.C. v. Check Inforcement
F.T.C. v. Chierico et al.
F.T.C. v. Clickformail.com, Inc.
F.T.C. v. Consumer Credit Services
F.T.C. v. Consumer Direct Enterprises, LLC.
F.T.C. v. Debt Management Foundation Services, Inc.
F.T.C. v. Delaware Solutions
F.T.C. v. DeVry Education Group Inc.
F.T.C. v. Digital Enterprises, Inc.
F.T.C. v. Dillon Sherif
F.T.C. v. Discovery Rental, Inc., et al.
F.T.C. v. EdebitPay, LLC.
F.T.C. v. Electronic Financial Group, Inc.
F.T.C. v. Eureka Solutions
F.T.C. v. Federal Data Services, Inc., et al.
F.T.C. v. Financial Advisors & Associates, Inc.
F.T.C. v. First Alliance Mortgage Co.
F.T.C. v. First Capital Consumer Membership Services Inc., et al.
F.T.C. v. First Capital Consumers Group, et al.
F.T.C. v. Franklin Credit Services, Inc.
F.T.C. v. Global Web Solutions, Inc., d/b/a USA Immigration Services, et al.
F.T.C. v. Granite Mortgage, LLC
F.T.C. v. Herbalife International of America
F.T.C. v. ICR Services, Inc.
F.T.C. v. iMall, Inc. et al.
F.T.C. v. Inbound Call Experts, LLC
F.T.C. v. Information Management Forum, Inc.
F.T.C. v. Ira Smolev, et al.
F.T.C. v. Jeffrey L. Landers
F.T.C. v. Jewelway International, Inc.
F.T.C. v. Kevin Trudeau
F.T.C. v. Komaco International, Inc., et al.
F.T.C. v. LAP Financial Services, Inc.
F.T.C. v. Lumos Labs, Inc.
F.T.C. v. Marketing & Vending, Inc. Concepts, L.L.C., et al.

Citation
Case No. 4:02‐cv‐44 (E.D. Tex.)
Case No. 03‐cv‐2115 (D.N.J.)
Case No. 96‐cv‐1754 (S.D. Fla.)
Case No. 03‐cv‐3033 (N.D. Ill.)
Case No. 96‐cv‐1990 (S.D. N.Y.)
Case No. 07‐cv‐479 (D. Nev.)
Case No. 04‐cv‐1674 (M.D. Fla.)
Case No. 1:15‐cv‐00875‐RJA (W.D.N.Y)
Case No. 2:16‐cv‐579 (C.D. Cal.)
Case No. 06‐cv‐4923 (C.D. Cal.)
Case No. 02‐cv‐00294 (W.D. Wash.)
Case No: 6:00‐cv‐1057 (M.D. of Fla.)
Case No. 07‐cv‐4880 (C.D. Cal.)
Case No. 03‐cv‐211 (W.D. Tex.)
Case No. 97‐cv‐1280 (W.D. Pa.)
Case No. 00‐cv‐6462 (S.D. Fla.)
Case No. 08‐cv‐00907 (M.D. Fla.)
Case No. 00‐cv‐964 (C.D. Cal.)
Case No. 1:00‐cv‐00905 (W.D.N.Y.)
Case No. 02‐cv‐7456 (N.D. Ill.)
Case No. 98‐cv‐7375 (S.D. Fla.)
Case No. 03‐cv‐023031 (D. D.C.)
Case No. 99‐cv‐289 (E.D. Ky.)
Case No. 2:16‐cv‐05217 (C.D. Cal.)
Case No. 03‐cv‐5532 (N.D. Ill.)
Case No. 99‐cv‐03650 (C.D. Cal.)
Case No. 9:14‐cv‐81395‐KAM (S.D. Fla.)
Case No. 2‐cv‐00986 (M.D. Fla.)
Case No. 01‐cv‐8922 (S.D. Fla.)
Case No. 00‐cv‐1582 (N.D. Ga.)
Case No. 97‐cv‐383 (D. Ariz.)
Case No. 98‐cv‐0168 (N.D. Ill.)
Case No. 02‐cv‐04566 (C.D. Cal.)
Case No. 3:99‐cv‐496 (W.D. Ky.)
Case No. 3:16‐cv‐00001 (N.D. Cal.)
Case No. 00‐cv‐1131 (S.D.N.Y.)
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F.T.C. v. Mercantile Mortgage
F.T.C. v. Merchant Services Direct, LLC
F.T.C. v. Meridian Capital Management
F.T.C. v. NAGG Secured Investments
F.T.C. v. National Consumer Counsil, Inc., et al.
F.T.C. v. National Credit Management Group
F.T.C. v. National Supply & Data Distribution Services
F.T.C. v. Nationwide Information Services, Inc.
F.T.C. v. NBTY, Inc.
F.T.C. v. NetSpend
F.T.C. v. NutriMost LLC
F.T.C. v. One Technologies, LP
F.T.C. v. Oro Marketing
F.T.C. v. Pace Corporation
F.T.C. v. Paradise Palms Vacation Club
F.T.C. v. Patrick Cella, et al.
F.T.C. v. Platinum Universal, LLC
F.T.C. v. Raymond Urso
F.T.C. v. Rincon Management Services, LLC
F.T.C. v. Robert S. Dolgin
F.T.C. v. Southern Maintenance Supplies
F.T.C. v. Star Publishing Group, Inc.
F.T.C. v. Stratford Career Institute
F.T.C. v. Stuffingforcash.com Corp.
F.T.C. v. Target Vending Systems, L.L.C., et al.
F.T.C. v. The College Advantage, Inc.
F.T.C. v. The Crescent Publishing Group, Inc., et al.
F.T.C. v. The Tax Club
F.T.C. v. The Tungsten Group, Inc.
F.T.C. v. Think Achievement Corp.
F.T.C. v. Think All Publishing
F.T.C. v. Tracfone
F.T.C. v. Trustsoft, Inc.
F.T.C. v. Unicyber Gilboard, Inc.
F.T.C. v. US Grant Resources, LLC.
F.T.C. v. Verity International, Ltd., et al.

Citation
Case No. 02‐cv‐5078 (N.D. Ill.)
Case No. 2:13‐cv‐00279 (E. D. Wa.)
Case No. 96‐cv‐63 (D. Nev.)
Case No. 00‐cv‐02080 (W.D. Wash.)
Case No. 04‐cv‐0474 (C.D. Cal.)
Case No. 98‐cv‐936 (D.N.J.)
Case No. 99‐cv‐128‐28 (C.D. Cal.)
Case No. 00‐cv‐06505 (C.D. Cal.)
No. 05‐4793 (E.D.N.Y.)
Case No. 1:16‐cv‐04203‐AT (N.D. Ga.)
Case No. 2:17‐cv‐00509‐NBF (W.D. Pa.)
Case No. 3:14‐cv‐05066 (N.D. Cal.)
Case No. 2:13‐CV‐08843 (C.D. Cal.)
Case No. 94‐cv‐3625 (N.D. Ill.)
Case No. 81‐1160D (W.D. Wash.)
Case No. 03‐cv‐3202 (C.D. Cal.)
Case No. 03‐cv‐61987 (S. D. Fla.)
Case No. 97‐cv‐2680 (S.D. Fla.)
Case No. 5:11‐cv‐01623‐VAP‐SP (C.D. Cal.)
Case No. 97‐cv‐0833 (N.D. Cal.)
Case No. 99‐cv‐0975 (N.D. Ill.)
Case No. 00‐cv‐023D (D. Wy.)
Case No. 1:16‐cv‐00371 (N.D. Ohio)
Case No. 02‐cv‐5022 (N.D. Ill.)
Case No. 00‐cv‐0955 (S.D.N.Y.)
Case No. 03‐cv‐179 (E.D. Tex.)
Case No. 00‐cv‐6315 (S.D.N.Y.)
Case No. 13‐cv‐210 (JMF) (S.D.N.Y.)
Case No. 01‐cv‐773 (E.D. Va.)
Case No. 2:98‐cv‐12 (N.D. Ind.)
Case No. 07‐cv‐11 (E.D. Tex.)
Case No. 3:15‐cv‐00392 (N.D. Cal.)
Case No. 05‐cv‐1905 (S.D. Tex.)
Case No. 04‐cv‐1569 (C.D. Cal.)
Case No. 04‐cv‐0596 (E.D. La.)
Case No. 00‐cv‐7422‐LAK (S.D.N.Y.)
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F.T.C. v. Wellquest International, Inc.
F.T.C. v. Wolf Group
Fernando N. Lopez and Mallory Lopez, et al. v. City Of Weston
Fiori, et al. v. Dell Inc., et al.
FMS, Inc. v. Dell, Inc. et al.,
Galatis, et al. v. Psak, Graziano Piasecki & Whitelaw, et. al.
Garcia v. Allergan
Grabowski v. Skechers U.S.A., Inc.
Greg Benney, et al. v. Sprint International Communications Corp. et al.
Griffin v. Dell Canada Inc
Haas and Shahbazi vs. Navient Solutions and Navient Credit Finance Corporation
Harris, et al. v. Roto‐Rooter Services Company
Harrison, et al. v. Pacific Bay Properties
Henderson, et al . V. Volvo Cars of North America, LLC, et al.
In re H&R Block IRS Form 8863 Litigation
In Re: Bancomer Transfer Services Mexico Money Transfer Litigation
In Re: Certainteed Fiber Cement Siding Litigation
In Re: H&R Block Express IRA Marketing Litigation
In Re: High Carbon Concrete Litigation
In Re: High Sulfur Content Gasoline Products Liability Litigation
In Re: Ria Telecommunications and Afex Mexico Money Transfer Litigation
In Re: Salmonella Litigation
Janet Figueroa, et al. v. Fidelity National Title Insurance Company
Jerome H. Schlink v. Edina Realty Title
Jerome Walls, et al. v. JP Morgan Chase Bank, N.A., et al.
Joel E. Zawikowski, et al. v. Beneficial National Bank, et al.
John Babb, et al. v. Wilsonart International, Inc.
John Colin Suttles, et al. v. Specialty Graphics, Inc.,
Kenneth Toner, et al. v. Cadet Manufacturing Company
Kiefer, et al. v. Ceridian Corporation, et al.
Kobylanski et al. v. Motorola Mobility, Inc. et al.
Long et al v. Americredit Financial Services, Inc.
Louis Thula, et al. v. Lawyers Title Insurance Corporation
Lynn Henderson, et al. v. Volvo Cars of North America, LLC, et al.
Lynnette Lijewski, et al. v. Regional Transit Board, et al.
Mark Laughman, et al. v. Wells Fargo Leasing Corp. et al.

Page 6

Citation
Case No. 2:03‐cv‐05002 (C.D. Cal.)
Case No. 94‐cv‐8119 (S.D. Fla.)
Case No. 99‐8958 CACE 07 (FL 17th Jud Dist)
Case No. 09‐cv‐01518 (N.D. Cal.)
Case No. 03‐2‐23781‐7SEA (King County, Wash.)
No. L‐005900‐04 (Middlesex County, NJ)
11‐cv‐9811 (C.D. Cal.)
No. 3:12‐cv‐00204 (W.D. Ky.)
Case No. 02‐cv‐1422 (Wyandotte County, KS)
Case No. 07‐cv‐325223D2 (Ontario, Superio Court of Justice)
Case No. 15‐35586 (DRJ) (S.D. Texas)
Case No. 00‐L‐525 (Madison County, IL)
No. BC285320 (Los Angeles County, CA)
09‐04146 (D.N.J.)
Case No. 4:13‐MD‐02474‐FJG. (W.D. MO)
BC238061, BC239611(Los Angeles County, CA)
MDL 2270 (E.D. PA)
Case No. 06‐md‐01786 (W.D. Mo.)
Case No. 97‐cv‐20657 (D. Minn.)
MDL No. 1632 (E.D. La.)
Case No. 99‐cv‐0759 (San Louis Obispo, Cal.)
Case No. 94‐cv‐016304 (D. Minn.)
Case No. 04‐cv‐0898 (Miami Dade County, Fla.)
Case No. 02‐cv‐18380 (D. Minn.)
Case No. 11‐00673 (W.D. KY)
Case No. 98‐cv‐2178 (N.D. Ill.)
Case No. CT‐001818‐04 (Memphis, Tenn.)
Case No. 14‐505 (W.D. TX)
Case No. 98‐2‐10876‐2SEA (King County, Wash.)
Case No. 3:95‐cv‐818 (D. Minn.)
No. 13‐CV‐1181 (W.D. Pa.)
0:2011‐02752 (Hennepin County, MN)
Case No. 0405324‐11 (Broward County, Fla.)
No. 2:09‐cv‐04146‐CCC‐JAD (D.N.J.)
Case No. 4:93‐cv‐1108 (D. Minn.)
Case No. 96‐cv‐0925 (N.D. Ill.)
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Mark Parisot et al v. US Title Guaranty Company
Mark R. Lund v. Universal Title Company
Melissa Castille Dodge, et al. v. Phillips College of New Orleans, Inc., et al.
Michael Drogin, et al. v. General Electric Capital Auto Financial Services, Inc.
Michael Sutton v. DCH Auto Group, et al.
Michael T. Pierce et al. v. General Electric Capital Auto Lease
Mitchem, et al v. Illinois Collection Service, Inc.
Northcoast Financial Services v. Marcia Webster
Oubre v. Louisiana Citizens Fair Plan
Patricia Faircloth, et a. v. Certified Finance, Inc., et al.
Pistilli v. Life Time Fitness, Inc.
Rawlis Leslie, et al. v. The St. Joe Paper Company
Regayla Loveless, et al. v. National Cash, Inc, et al.
Ricci, et al., v. Ameriquest Mortgage Co.
Ronnie Haese, et al. v. H&R Block, et al.
Sandra Arnt, et al. v. Bank of America, N.A.
Sara Khaliki, et al. v. Helzberg Diamond Shops, Inc.
Shepherd, et al. v. Volvo Finance North America, Inc., et al.
Skusenas v. Linebarger, Goggan, Blair & Sampson, LLC.
Smith v. NRT Settlement Services of Missouri, LLC
Terrell Ervin v. Nokia Inc. et al.
The People of the State of California v. Rainbow Light Nutritional Systems, LLC, et al.
Theresa Boschee v. Burnet Title, Inc.
Thomas Geanacopoulos v. Philip Morris USA, Inc.
Thomas Losgar, et al. v. Freehold Chevrolet, Inc., et al.
Tiffany Ellis, et al. v. General Motors LLC
Tom Lundberg, et al. v. Sprint Corporation, et al.
Truc‐way, Inc., et al. v. General Electric Credit Auto Leasing
Trudy Latman, et al. vs. Costa Cruise Lines, N.V., et al
U.S. v. $1,802,651.56 in Funds Seized from e‐Bullion, et al. ("Goldfinger")
U.S. v. $1,802,651.56 in Funds Seized from e‐Bullion, et al. ("Kum Ventures")
U.S. v. David Merrick
U.S. v. Sixty‐Four 68.5 lbs (Approx.) Silver Bars, et al.
United States of America v. Alfredo Susi, et al.
United States of America v. David Merrick
United States of America v. Elite Designs, Inc.

Page 7

Citation
Case No. 0822‐cc‐09381 (St. Louis Circuit Court, Mo.)
Case No. 05‐cv‐00411 (D. Minn.)
Case No. 95‐cv‐2302 (E.D. La.)
Case No. 95‐cv‐112141 (S.D.N.Y.)
(Essex County, NJ)
CV 93‐0529101 S
Case No. 09‐cv‐7274 (N.D. Ill.)
2004 CVF 18651 (Cuyahoga County, OH)
No. 625‐567 (Jefferson Parish, LA)
Case No. 99‐cv‐3097 (E.D. La.)
Case No. 07‐cv‐2300 (D. Minn.)
Case No. 03‐368CA (Gulf County, Fla.)
Case No. 2001‐cv‐892‐2 (Benton County, Ark.)
Case No. 27‐cv‐05‐2546 (D. Minn.)
Case No. 96‐cv‐423 (Kleberg County, Tex.)
No. 27‐cv‐12‐12279 (Hennepin County, MN)
4:11‐cv‐00010 (W.D. Mo.)
Case No. 1:93‐cv‐971 (D. Ga.)
Case No. 1:10‐cv‐8119 (N.D. Ill.)
Case No. 06‐cv‐004039 (St. Louis County, MO)
Case No. 01‐L‐150 (St. Clair County, Ill.)
Case No. 19STCV28214 (Los Angeles County, CA)
Case No. 03‐cv‐016986 (D. Minn.)
Civil Action No. 98‐6002‐BLS1 (MA Superior Court)
Case No. L‐3145‐02 (Monmouth County, NJ)
Case No. 2:16‐cv‐11747 (E.D. Mich.)
Case No. 02‐cv‐4551 (Wyandotte County, Kan.)
Case No. 92‐CH‐08962 (Cook County, Ill.)
Case No. 96‐cv‐8076 (Dade County, Fla.)
No. CV 09‐1731 (C.D. Cal.)
No. CV 09‐1731 (C.D. Cal.)
6:10‐cr‐109‐Orl‐35DAB
(E.D. Fla)
3:07‐cr‐119 (W.D.N.Y.)
6:10‐cr‐109‐Orl‐35DAB
Case No. 05‐cv‐058 (D. R.I.)
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CryptoCurrency

Data Breach

Data Breach/Privacy

Employment

Engagement
United States of America v. Evolution Marketing Group
United States of America v. Regenesis Marketing Corporation
United States of America v. Sixty‐Four 68.5 lbs (Approx.) Silver Bars, et al.
Vicente Arriaga, et al. v. Columbia Mortgage & Funding Corp, et al.
William R. Richardson, et al., v. Credit Depot Corporation of Ohio, et al.
Zyburo v. NCSPlus Inc.
U.S. v. $1,802,651.56 in Funds Seized from e‐Bullion, et al. ("Goldfinger")
U.S. v. $1,802,651.56 in Funds Seized from e‐Bullion, et al. ("Kum Ventures")
United States of America v. $1,802,651.56 in Funds Seized from E‐Bullion, et al.
F.T.C. v. Choicepoint
First Choice Federal Credit Union v. The Wendy’s Company
Sterling et al. v. Strategic Forecasting, Inc. et al.
Veridian Credit Union v. Eddie Bauer LLC
Anderson, et al. v. United Retail Group, Inc., et al.
F.T.C. v. CEO Group, Inc.
In Re: U.S. Bank National Association Litigation
Adam P. Kelly, et al v. Bank of America, N.A., et al.
Alequin, et al. v. Darden Restaurants, Inc. et al.
Alice Williams, et a. v. H&R Block Enterprises
Alma Anguiano v. First United Bank and Trust Co.
Andrew R. Rondomanski, et al. v. Midwest Division, Inc.
Balandran, et al. v. Labor Ready, et al.
Ballard, et al., v. Fogo de Chao, LLC
Beasley, et al. v. GC Services LP
Berry v. Farmers Bank & Trust, N.A.
Berte v. WIS Holdings Corporation
Bishop et al. v. AT&T Corp.
Bobbie Jarrett v. GGNSC Holdings, LLC
Chandler Glover and Dean Albrecht, et al., v. John E. Potter
Christopher Evins v. Glow Networks, Inc.
Claudine Wilfong, et al. v. Rent‐A‐Center, Inc.
Copher v. Motor City Auto Transport, Inc.
Creed, et al. v. Benco Dental Supply Co.
Day, et al. v. KASA Delivery LLC.
Doe, et al. v. Cin‐Lan, Inc, et al.
Doe, et al. v. Déjà Vu Services, Inc., et al.,

Page 8

Citation
Case No. 6:09‐cv‐1852 (S.D. Fla.)
No. C09‐1770RSM (W.D. Wash.)
(E.D. Fla.)
Case No. 01‐cv‐2509 (N.D. Ill.)
Case No. 315343 (Cuyahoga County, Ohio)
Case No. 12‐cv‐06677 (S.D.N.Y.)
No. CV 09‐1731 (C.D. Cal.)
No. CV 09‐1731 (C.D. Cal.)
Case No. 09‐cv‐01731 (C.D. Cal.)
Case No. 06‐cv‐0198 (N.D. Ga.)
Case No. 2:16‐cv‐00506‐NBF‐MPK (W.D. Pa.)
No. 2:12‐cv‐00297‐DRH‐ARL (E.D.N.Y.)
No. 2:17‐cv‐00356 (W.D. Wash.)
Case No. 37‐cv‐89685 (San Diego County, Cal.)
Case No. 06‐cv‐60602 (S.D. Fla.)
Case No. 99‐cv‐891 (D. Minn.)
No. 10‐CV‐5332 (E.D. Ill.)
Case No.: 12‐61742‐CIV (S.D. Fla.)
RG 08366506, (County of Alameda, CA)
Case No. CIV‐12‐1096 (D. Okla.)
No. 11‐cv‐00887 (W.D. Mo.)
BC 278551 (Losa Angeles County, Cal.)
Case No. 09‐cv‐7621 (D. Minn.)
Case No. 09‐cv‐01748 (E.D. Mo.)
Case No. 13‐02020
07‐cv‐1932 (S.D. Cal.)
Case No. 08‐cv‐00468 (W.D. Pa.)
Case No.: 12‐CV‐4105‐BP (W.D. Mo.)
EEOC No. 320‐A2‐8011X; Agency No. CC‐801‐0015‐99
Case No. 14‐cv‐00544 (W.D. Mo.)
Case No. 00‐cv‐680 (S.D. Ill.)
15‐2500‐CK (Macomb County, MI)
3:12‐CV‐1571 (E.D. Pa.)
Case No. 01‐17‐0000‐2142 (AAA)
Case No. 4:08‐cv‐12719 (E.D. Mich.)
No. 2:16‐cv‐10877 (E.D. Mich.)
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DuBeau et al v. Sterling Savings Bank et al.
Equal Employment Opportunity Commission (EEOC) v. Star Tribune Company
Equal Employment Opportunity Commission v Faribault Foods, Inc.
Feiertag v. DDP Holdings, LLC d/b/a Apollo Retail Specialists, LLC,
Ferreras, et. al v. American Airlines, Inc.
Fisher, et al. v. Michigan Bell Telephone Company
Frank De La Paz v. Accurate Courier NCA LLC
Frank, Peasley, Waters, and Wilhelm, v Gold’n Plump Poultry, Inc.
French v. Midwest Health Management, Inc.
Geelan, et al. v. The Mark Travel Coporation
Gipson, et al. v. Southwestern Bell Telephone Company
Greene, et al. v. Shift Operations LLC, et al.
Gregory Hernandez v. The Children's Place
Helen Bernstein, et al. v. M.G. Waldbaum
Holt v. Living Social
Jimmy West v. PSS World Medical, Inc.
John Alba, et al. v. Papa John's USA, Inc.
Johnson, et al v. General Mills, Inc.
Kelly Marie Camp, et al. v. The Progressive Corporation, et al.
Kelly, et al v. Bank of America, N.A. et al.
Kulauzovic et al. v. Citibank, N.A.
Kusinski v. MacNeil Automotive Products Limited
Lang, et al v DirecTV, Inc., et al.
Lee and Campion v. The City of Philadelphia
Lynn Lietz, et al. v. Illinois Bell Telephone Company, et al.
Mary Hutkai, et al. v. Penn National Gaming, Inc., et al.
Michelle Jackson, et al. v. Jamba Juice Company
OFCCP v. B&H Foto & Electronics Corp.
Pamela Adams, et al., v. MedPlans Partners, Inc
Parnell, et al. v. Academy Mortgage Corporation
Phillip Busler, et al. v. Enersys Energy Products Inc., et al.
Robert Eddings v. General Aluminum Manufacturing Company
Rocher, et al. v. Sav‐on Drugs, et al.
Russell, et al. v. Illinois Bell Telephone Company
Salamon v. Bayview Loan Servicing, LLC
Sequoia Moss‐Clark, et al. v. New Way Services, Inc., et al.

Citation
No. 12‐cv‐1602 (D. Or.)
Case No. 08‐cv‐5297(D. Minn.)
Case No. 07‐cv‐3976 (D. Minn.)
Case No. 2:14‐cv‐2643 (S.D. Ohio)
16‐cv‐2427 (D.N.J.)
Case No. 09‐cv‐10802 (E.D. Mich.)
Case No. 16CV00555 (County of Santa Cruz, CA)
Case No. 04‐cv‐1018 (D. Minn.)
Case No.: 2:14‐cv‐2625
Case No. 03‐cv‐6322 (D. Minn.)
Case No. 08‐cv‐2017 (D. Kan.)
Case No. CGC 16‐552307 (County of San Francisco, CA)
No. CGC 04‐4300989 (San Francisco, CA)
Case No. 08‐cv‐0363 (D. Minn.)
1:2012cv00745 (D.D.C.)
Case No. 4:13‐cv‐00574 (E.D. Mo.)
Case No. 05‐cv‐7487 (W.D. Cal.)
Case No. 10‐cv‐1104 (W.D. Mo.)
Case No. 01‐cv‐2680 (E.D. La.)
No. 10‐5332 (N.D. Ill.)
Index No. 507538/2018 (County of Kings, NY)
Case No. 17‐cv‐3618 (N.D. Ill.)
No. 10‐1085 (E.D. La.)
NO. 001125 (Court of Common Pleas, Philadelphia County)
No. 1:11‐cv‐0108 (N.D. Ill.)
Case No. 4:16‐cv‐00906 (W.D. Mo.)
Case No. 8:02‐cv‐00381 (C.D. Cal.)
Case No. 2016‐OFC‐0004 (Department of Labor)
Case No. 3:07‐cv‐259 (W.D. Ky.)
Case No. 01‐17‐0004‐5311 (AAA)
Case No. 09‐cv‐0159 (W.D. Mo.)
Case No. 1:17‐CV‐00362 (N.D. Ohio)
Case No. BC 227551 (Los Angeles County, Cal.)
Case No. 08‐cv‐1871 (N.D. Ill.)
No. 01‐17‐0002‐1424 (AAA)
Case No. C12‐1391 (Contra Costa County, CA)
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Practice Area

Environmental

ERISA
ERISA ‐ 401k/403b Fee

Engagement
Shannon Wheeler v. Cobalt Mortgage, Inc. et al.
Smallwood, et al. v. Illinois Bell Telephone Company,
Smith v. Family Video
Smith v. Pizza Hut, Inc.
Speraneo v. BJC Health Systems, Inc. d/b/a BJC HealthCare
Stephanie Sanz, et al. v. Johny Utah 51, LLC
Teeter v. NCR Corporation
Thomas Cramer et al. v. Bank of America, N.A. et al.
Thomas Dege, et al., v. Hutchinson Technology, Inc.
Thomas v. Kellogg Company et al.
Thompson v. Qwest Corporation, et al.
Twohill, et al. v. First Acceptance Corporation
Watkins, et al. v. I.G. Incorporated, etl a.
White et al. v. Edward Jones Co., L.P. dba Edward Jones
Wilkinson, et al. v. NCR Corporation
William Perrin, et al. v. Papa John's International
William Whitlock, et. al v. FSH Management, LLC, et. al.
Williams v. DH Pace
Williams, et al. v. Dollar Financial Group, et al.
Williams, et al. v. G4S Secure Solutions (USA) Inc.
Williams, et al. v. H&R Block Enterprises, Inc.
Wittemann, et al. v. Wisconsin Bell, Inc.
Wlotkowski, et al. v. Michigan Bell
Bernice Samples, et al. v. Conoco, Inc., et al.
Billieson, et al. v. City of New Orleans, et al.
City of Greenville, et al., v. Syngenta Crop Protection, Inc., and Syngenta AG
In Re: Duluth Superior Chemical Spill Litigation
Keltner, et al., v. SunCokeEnergy, Inc., et al.
Latta, et al. v. Hannibal Board of Public Works, et al.
McGruder, et al. v. DPC Enterprises
Mehl v. Canadian Pacific Railway, Limited
Michelle Marshall, et al. v. Air Liquide ‐‐ Big Three, Inc. et al.
Perrine, et al. v. E.I. Dupont De Nemours and Company, et al.
In Re: Broadwing Inc ERISA Litigation
Quince Rankin v. Charles C. Conway (Kmart ERISA Litigation)
André Clark, et al., v. Oasis Outsourcing Holdings, Inc., et al.

Citation
Case No. 2:14‐cv‐B1847‐JCC (W.D. WA)
Case No. 09‐cv‐4072 (N.D. Ill.)
No. 11‐cv‐01773 (N.D. Ill.)
No. 09‐‐cv‐01632‐CMA‐BNB (D. Colo.)
Case No. 1322‐CC09701 (St. Louis County, MO)
Case No. 14‐cv‐4380 (S.D.N.Y.)
Case No. 08‐cv‐00297 (C.D. Cal.)
Case No. 12‐08681 (N.D. Ill.)
Case No. 06‐cv‐3754 (D. Minn.)
Case No. 3:13 Civ. 05136 (W.D. Wash.)
Civil Action No.: 1:17‐cv‐1745 (D. Colo.)
Case No. 3:17−cv−00284 (M.D. Tenn.)
Case No. 27‐13‐15361 (Hennepin County, MN)
No. 17 Civ. 02004 (N.D. Ohio)
Case No. 1:08‐cv‐5578 (N.D. Ill.)
No. 4:09‐CV‐01335 (E.D. Mo.)
3:10‐cv‐00562‐M
Case No. 4:14‐cv‐00161 (W.D. Mo.)
Case No. RG03099375 (Alameda County, CA)
Civil Action No. 1:17‐CV‐00051 (M.D.N.C)
No. RG 08366506 (Alameda County, CA)
Case No. 09‐cv‐440 (W.D. Wisc.)
Case No. 09‐cv‐11898 (E.D. Mich.)
Case No. 01‐0631‐CA‐01 (Escambia Country, Fla.)
No. 94‐19231 (Orleans Parish, LA)
No. 3:10‐cv‐00188‐JPG‐PMF (S. D. Ill.)
Case No. 92‐cv‐503 (W.D. Wis.)
Case No.: 2014‐L‐1540 (Madison County, IL)
Case No. 16SL‐CC01881 (St. Louis, MO)
No. CV2003‐022677 (Maricopa County, AZ)
Case No. 02‐cv‐009 (D.N.D.)
No. 2005‐08706 (Orleans Parish, LA)
01‐0631‐CA‐01 (Harrison C., WV)
Case No. 02‐cv‐00857 (S.D. Ohio)
Case No. 02‐cv‐71045 (E.D. Mich.)
Case No. 9:18‐cv‐81101‐ RLR (S.D. Fla.)
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Practice Area

FACTA

FCRA
Insurance

Engagement
Anthony Abbott, et al. v. Lockheed Martin Corp., et al.
Bacon, et al., v. Board of Pensions of the Evangelical Lutheran Church in America
Clifton Marshall, et al. v. Northrop Grumman Corp., et al.
David Clark, et al, v. Duke University, et al.
Dennis Gordan, et al. v. Massachusetts Mutual Life Insurance Co., et al.
In re GE ERISA Litigation
In re Northrop Grumman Corporation ERISA Litigation
Johnson, et al v. Fujitsu Technology and Business of America, Inc. et al.
Karolyn Kruger, et al. v. Novant Health Inc., et al.
Lauren Bence, et al. v. Presence Health Network, et al.
Loren L. Cassell, et al. v. Vanderbilt University, et al.
Main, et al. v. American Airlines, Inc. et al.
Pat Beesley, et al v. International Paper Co. et al.
Paul Andrus, et al. v. New York Life Insurance Company, et al.
Price v. Eaton Vance Corp., et al.
Robert Sims, et al, v. BB&T Corporation, et al.
Ronald Tussey, et al. v. ABB Inc., at al.
Stacy Schapker v. Waddell & Reed Financial, Inc., et al.
Todd Ramsey, et al., v. Philips North America LLC
Tracey, et al. v. Massachusetts Institute of Technology, et al.
Troudt et al v. Oracle Corporation et al.
Albright v. Metrolink
Ebert, et al. v. Warner's Stellian
Fouks, et al. v. Red Wing Hotel Corporation
Jones v. Dickinson
Linda Todd, et al. v. Medieval Times
Masters v. Lowe’s Home Centers, Inc.
Seppanen et al. v. Krist Oil Company
Waldman v. Hess Corporation
Michael Stoner, et al. v. CBA Information Services
Ann Castello v. Allianz Life Insurance Company
Boyd Demmer, et al. v. Illinois Farmers Insurance Company
Chultem v. Ticor Title Insur. Co., et al.
Colella v. Chicago Title Insur. Co., et al.
Daluge, et. al., v. Continental Casualty Company
Deborah Hillgamyer, et al. v. Reliastar Life Insurance Company, et al.
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Citation
Case No. 06‐701 (S.D. Ill.)
Case No. 27‐CV‐15‐3425 (Hennepin County, MN)
Case No. 16‐6794 (C.D. Cal.)
Case No. 1:16‐CV‐01044‐CCE‐LPA (M.D.N.C.)
Case No. 13‐cv‐30184‐MAP (D. Mas.)
Master File No. 1:17‐cv‐12123‐IT (D. Mass)
Case. No. 06‐CV‐6213 AB (JCx) (C.D. Cal.)
Case No.: 5:16‐cv‐03698 NC (N.D. Cal.)
Case No. 14‐208 (M.D.N.C.)
Case No. 1:17‐cv‐08315 (N.D. Ill.)
Case No. 3:16‐CV‐02086 (M.D. Tenn.)
Civil Action No.: 4:16‐cv‐00473‐O (N.D. Texas)
Case No. 06‐703‐DRH (S.D. Ill.)
Case. No. 1:16‐cv‐05698 (KPF) (S.D.N.Y.)
Civil Action No. 18‐12098‐WGY (D. Mass.)
Case No. 1:15‐cv‐732‐CCE‐JEP (M.D.N.C.)
Case No. 2:06‐cv‐4305‐NKL (W.D. Mo.)
Case No. 17‐cv‐2365 (D. Kan.)
Case No. 3:18‐cv‐01099‐NJR‐RJD (S.D. Ill.)
Case No. 1:16‐cv‐11620 (D. Mass.)
No. 16‐cv‐00175 (D. Colo.)
No. 4:11‐CV‐01691AGF (E.D. Mo.)
No. 11‐cv‐02325 JRT/ SER (D. Minn.)
Case No. 12‐cv‐02160 (D. Minn.)
No. 11 CV 02472 (D. Mo.)
Case No. 1:10‐cv‐00120 (D. N.J.)
Case No. 3:09‐cv‐‐255 (S.D. Ill.)
Case No. 2:09‐cv‐195 (W.D. Mich.)
Case No. 07‐cv‐2221 (D. N.J.)
Case No. 04‐cv‐519 (E.D. Pa.)
Case No. 03‐cv‐20405 (D. Minn.)
Case No. MC 00‐017872 (Hennepin County, Minn.)
Case No. 2006‐CH‐09488 (Circuit Court of Cook County, Ill.)
Case No. 2006‐CH‐09489 (Circuit Court of Cook County, Ill.)
No. 3:15‐cv‐00297 (W.D. Wis.)
No. 11‐cv‐729 (W.D. Wis.)
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Practice Area

Legal Notice

Engagement
Doan v. State Farm
Dorothea Pavlov v. Continental Casualty Company
Frank Rose, et al. v. United Equitable Insurance Company, et al.
Froeber v. Liberty Mutual Fire Insurance Company
Garrison, et al., v. Auto‐Owners Insurance Company
Harold Hanson, et al. v. Acceleration Life Insurance Company, et al.
Hofstetter, et al. v. Chase Home Finance, LLC., et al.
In Re: Lutheran Brotherhood Variable Insurance Products Co. Sales Practices Litigation
Irene Milkman, et al. v. American Travellers Life Insurance Company, et al.
Jacobs v. State Farm General Insurance Company
James M. Wallace, III, et al. v. American Agrisurance, Inc., et al.
James Ralston, et al. v. Chrysler Credit Corporation, et al.
Michael T. McNellis, et al. v. Pioneer Life Insurance Company, et al.
Morris v. Liberty Mutual Fire Insurance Company
Paul Curtis, et al v. Northern Life Insurance Company
Ralph Shaffer v. Continental Casualty Company and CNA Financial Corp
Raymond Arent, et al. v. State Farm Mutual Insurance Company
Roy Whitworth, et al. v. Nationwide Mutual Insurance Company, et al.
Sonia Gonzalez, et al. v. Rooms to Go, Inc., et al.
Tow Distributing, Inc., et al. v. BCBSM, Inc., d/b/a Blue Cross and Blue Shield of Minnesota
Anderson et al. v. Canada (Attorney General)
Angell v. Skechers Canada
Billieson, et al. v. City of New Orleans, et al.
Carnegie v. Household International, Inc.
Cazenave, et al. v. Sheriff Charles C. Foti, Jr., et al.
Cazenave, et al. v. Sheriff Charles C. Foti, Jr., et al.
City of Greenville, et al., v. Syngenta Crop Protection, Inc., and Syngenta AG
Evans, et al. v. Linden Research, Inc., et al.
F.T.C. v. NBTY, Inc.
George Williams, et al. v. BestComp, Inc., et al.
Griffin v. Dell Canada Inc
In Re: Aftermarket Filters Antitrust Litigation
In Re: Asia Pulp & Paper Securities Litigation
In Re: Certainteed Fiber Cement Siding Litigation
In Re: Duluth Superior Chemical Spill Litigation
In Re: Google Referrer Header Privacy Litigation
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Citation
108CV129264 (Santa Clara Co, CA)
Case No. 07‐cv‐2580 (N.D. Ohio)
Case No. 00‐cv‐02248 (Cass County, ND)
Case No. 00C15234 (Marion County, OR)
Case No. 02‐cv‐324076 (Cole County, Mo.)
Case No. 3:97‐cv‐152 (D.N.D.)
Case No. 10‐cv‐1313 (N.D. Cal.)
Case No. 99‐md‐1309 (D. Minn.)
No. 03775 (Philadelphia Court of Common Pleas, Pa.)
No. CJ‐96‐406 (Sequoyah County, Okla.)
Case No. 99‐cv‐669 (E.D. Ark.)
Case No. 90‐cv‐3433 (Lucas County, Ohio)
CV 990759 (County of San Luis Obispo, Cal.)
CJ‐03‐714 (Pottawatomie County, OK)
Case No. 01‐2‐18578 (King County, Wash.)
Case No. 06‐cv‐2253 (C.D. Cal.)
Case No. 00‐mc‐16521 (D. Minn.)
Case No. 00CVH‐08‐6980 (Franklin County, Ohio)
Case No. 97‐cv‐3146 (S.D. Fla.)
Case No. 02‐cv‐9317 (D. Minn.)
2011 NLCA 82
8562‐12 (Montreal, Quebec)
No. 94‐19231 (Orleans Parish, LA)
No. 98‐C‐2178 (N.D. Ill.)
Case No. 00‐cv‐1246 (E.D. La.)
Case No. 00‐cv‐1246 (E.D. La.)
No. 3:10‐cv‐00188‐JPG‐PMF (S. D. Ill.)
Case No. 4:11‐cv‐1078‐DMR (N.D. CA)
No. 05‐4793 (E.D.N.Y.)
No. 09‐C‐5242‐A (Parish of St. Landry, LA)
Case No. 07‐cv‐325223D2 (Ontario, Superio Court of Justice)
No. 1:08‐cv‐4883, MDL No. 1957 (N.D. Ill.)
Case No. 01‐cv‐7351 (S.D.N.Y.)
MDL 2270 (E.D. PA)
Case No. 92‐cv‐503 (W.D. Wis.)
No. 10‐04809 (N.D. Cal.)
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In Re: Salmonella Litigation
Jerome H. Schlink v. Edina Realty Title
Joel E. Zawikowski, et al. v. Beneficial National Bank, et al.
Joshua Wasser, et al. v. All Market, Inc.,
Kobylanski et al. v. Motorola Mobility, Inc. et al.
Mary Plubell, et al. v. Merck and Co., Inc.
McGruder, et al. v. DPC Enterprises
Mehl v. Canadian Pacific Railway, Limited
Michelle Marshall, et al. v. Air Liquide ‐‐ Big Three, Inc. et al.
Pat Beesley, et al v. International Paper Co. et al.
Perrine, et al. v. E.I. Dupont De Nemours and Company, et al.
Red Eagle Resources Corporation, Inc., et al. v. Baker Hughes Inc., et al.
Skold, et al. v Intel Corporation, et al.
The People of the State of California v. Rainbow Light Nutritional Systems, LLC, et al.
Thomas Geanacopoulos v. Philip Morris USA, Inc.
F.T.C. v. CHK Trading Corp.
F.T.C. v. Christopher Enterprises, Inc.
F.T.C. v. Conversion Marketing, Inc.
F.T.C. v. Enforma Natural Products, Inc.
F.T.C. v. Goen Technologies
F.T.C. v. Great American Products
F.T.C. v. Kevin Trudeau, et al.
F.T.C. v. Latin Hut, Inc.
F.T.C. v. QT, Inc.
F.T.C. v. Seasilver USA, Inc.
F.T.C. v. Smart Inventions, Inc.
F.T.C. v. Sunny Health Nutrition Technology & Products, Inc.
F.T.C. v. United Fitness of America, LLC
In Re: Guidant Corp Implantable Defibrillators Products Liability Litigation
In re: Nuvaring Products Liability Litigation
Karen Wright, et al. v. Milan Jeckle
Mary Plubell, et al. v. Merck and Co., Inc.
St. Clair, et al. v MRB, et al.
Adam C. Kassab , et al. v. Francis D. John, et al.
Alan Freberg, et al. v. Merrill Corporation, et al.
Anderson v. Investors Diversified Services

Page 13

Citation
Case No. 94‐cv‐016304 (D. Minn.)
Case No. 02‐cv‐18380 (D. Minn.)
Case No. 98‐cv‐2178 (N.D. Ill.)
Case No. 1:16‐CV‐21238 (S.D. Fla.)
No. 13‐CV‐1181 (W.D. Pa.)
Case No. 04‐cv‐235817 (Jackson County, MO)
No. CV2003‐022677 (Maricopa County, AZ)
Case No. 02‐cv‐009 (D.N.D.)
No. 2005‐08706 (Orleans Parish, LA)
Case No. 06‐703‐DRH (S.D. Ill.)
01‐0631‐CA‐01 (Harrison C., WV)
Case No. 91‐cv‐627 (S.D. Tex.)
Case No. 1‐05‐cv‐039231 (County of Santa Clara, CA)
Case No. 19STCV28214 (Los Angeles County, CA)
Civil Action No. 98‐6002‐BLS1 (MA Superior Court)
Case No. 04‐cv‐8686 (S.D.N.Y.)
Case No. 2:01‐cv‐0505 (D. Utah)
Case No. 04‐cv‐1264 (C.D. Cal.)
Case No. 00‐cv‐04376 (C.D. Cal.)
FTC File No. 042 3127
Case No. 05‐cv‐00170 (N.D. Fla.)
Case No. 03‐cv‐3904 (N.D. Ill.)
Case No. 04‐cv‐0830 (S.D. Cal.)
Case No. 03‐cv‐3578 (N.D. Ill.)
Case No. 03‐cv‐0676 (D. Nev.)
Case No. 04‐cv‐4431 (C.D. Cal.)
Case No. 06‐cv‐2193 (M.D. Fla.)
Case No. 02‐cv‐0648 (D. Nev.)
Case No. 05‐cv‐1708 (D. Minn.)
08‐MDL‐1964
Case No. 98‐2‐07410‐2 (Spokane County, Wash.)
Case No. 04‐cv‐235817 (Jackson County, MO)
Case No. 12‐cv‐1572 (D. Minn.)
Case No. 2:16‐cv‐00613‐AJS (W.D. Pa.)
Case No. 99‐cv‐010063 (D. Minn.)
Case No. 4:79‐cv‐266 (D. Minn.)
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Engagement
Arkansas Teacher Retirement System, et al. v. Insulet Corp., et al.
Bottlebrush Investments, LP, et al. v. The Lambveth Company, et al.
Charter Township Of Clinton v. OSI Restaurants
Christopher Carmona, et al. v. Henry I. Bryant, et al. (Albertson's Securities Litigation)
Daryl L. Cooper, et al. v. Miller Johnson Steichen Kinnard, Inc.
Dutton v. Harris Stratex Networks, Inc. et al
Edith Gottlieb v. Xcel Energy, Inc., et al.
Family Medicine Specialsts, et al. v. Abatix Corp., et al.
Fisk, et al. v. H&R Block Inc., et al.
Friedman, et al. v. Penson Worldwide, Inc.
In re FX Energy Stockholders Litigation
In Re: American Adjustable Rate Term Trust Securities Litigation
In Re: Ancor Communications, Inc Securities Litigation
In Re: Asia Pulp & Paper Securities Litigation
In Re: Bayer AG Secuirites
In Re: Bio‐One Securities Litigation
In Re: Bioplasty Securities Litigation
In Re: Citi‐Equity Group, Inc. Securities Litigation
In Re: Citi‐Equity Group, Inc., Limited Partnerships Securities Litigation
In Re: Control Data Corporation Securities Litigation
In Re: Cray Research Securities Litigation
In Re: Cybex International Securities Litigation
In Re: E.W. Blanch Holdings, Inc. Securities Litigation
In Re: Encore Computer Corporation Shareholder Litigation
In Re: EVCI Career Colleges Holding Corp Securities Litigation
In Re: Flight Transportation
In Re: Frontier Oil Corporation
In Re: HeartWare International, Inc. Securities Litigation
In Re: Hennepin County 1986 Recycling Bond Litigation
In Re: McCleodUSA Incorporated Securities Litigation
In Re: McKesson HBOC, Inc. Securities Litigation
In Re: Merrill Lynch & Co., Inc. Securities Derivative and ERISA Litigation
In Re: Merrill Lynch Research Reports Securities Litigation
In Re: Micro Component Technology, Inc. Securities Litigation
In Re: National City Corp. Securities, Derivative and Erisa Litig.
In Re: New Century
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Citation
Civil Action No. 15‐12345‐MLW (D. Mass)
Case No BC 407967 (County of Los Angeles, CA)
Case No. 06‐CA‐010348 (Hillsborough County, Fla.)
Case No. 06‐cv‐01251 (Ada County, Idaho)
Case No. 02‐cv‐1236 (D. Minn.)
08‐cv‐00755‐LPS (D. Del.)
Case No. 02‐cv‐2931 (D. Minn.)
Case No. 3:04‐cv‐872B (N.D. Tex.)
1216‐CV20418 (Jackson County, MO)
11‐cv‐02098 (N.D. Tex.)
Case No. A‐15‐726409‐B (Clark County, NV)
Case No. 4:95‐cv‐666 and 4:95‐cv‐667 (D. Minn.)
Case No. 97‐cv‐1696 (D. Minn.)
Case No. 01‐cv‐7351 (S.D.N.Y.)
Case No. 03‐cv‐1546 (S.D.N.Y.)
Case No. 05‐cv‐1859 (M.D. Fla.)
Case No. 4:91‐cv‐689 (D. Minn.)
Case No. 94‐cv‐012194 (D. Minn.)
MDL No. 1082 (C.D. Cal.)
Case No. 3:85‐cv‐1341 (D. Minn.)
Case No. 3:89‐cv‐508 (D. Minn.)
No. 653794/2012 (County of New York, NY)
Case No. 01‐cv‐258 (D. Minn.)
Case No. 16044 (New Castle County, Del.)
Case No. 05‐cv‐10240 (S.D.N.Y.)
MDL No. 517 (D. Minn.)
Case No. 2011‐11451 (Harris County, Tex.)
No. 1:16‐cv‐00520‐RA (S.D.N.Y.)
Case No. 92‐cv‐22272 (D. Minn.)
Case No. 02‐cv‐0001 (N.D. Iowa)
Case No. 99‐cv‐20743 (N.D. Cal.)
07‐cv‐9633 (S.D.N.Y.)
Case No. 02‐md‐1484 (S.D.N.Y.)
Case No. 4:94‐cv‐346 (D. Minn.)
MDL No. 2003 (N.D. Ohio)
No. 07‐CV‐0931 (C.D. Cal.)
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In Re: Novastar Financial, Inc. Securities Litigation
In Re: OCA, Inc. Securities and Derivative Litigation
In Re: Raytheon Company Securities Litigation
In Re: Reliance Group Holdings, Inc. Securities Litigation
In Re: Retek Inc Securities Litigation
In Re: Salomon Analyst Metromedia Litigation
In re: Sauer‐Danfoss, Inc. Stockholder Litigation
In Re: Scimed Life Systems, Inc. Shareholders Litigation
In Re: Sourcecorp Securities Litigation
In re: Spectrum Pharmaceuticals Securities Litigation
In Re: SS&C Technologies, Inc. Shareholders Litigation
In re: SunEdison, Inc. Securities Litigation
In Re: Tellium Inc Securities Litigation
In Re: The Sportsman’s Guide, Inc. Litigation
In Re: Tonka Corporation Securities Litigation
In Re: Tonka II Securities Litigation
In Re: Tricord Systems, Inc. Securities Litigation
In Re: VistaCare, Inc. Securities Litigation
In Re: Williams Securities Litigation
In Re: Xcel Energy, Inc. Securities Litigation
In Re: Xcelera.Com Securities Litigation
In Re: Xybernaut Corp. Securities MDL Litigation
In the Matter of BKS Advisors, LLC
In the Matter of deVere USA, Inc.
In the Matter of Focus Media Holding Limited, et al.
In the Matter of James Goodland and Securus Wealth Management, LLC
In the Matter of JL Capital Management
In the Matter of Ross, Sinclaire & Associates, LLC, et al.
Ivy Shipp, et al. v. Nationsbank Corp.
Karl E. Brogen and Paul R. Havig, et al. v. Carl Pohlad, et al.
Lori Miller, et al. v. Titan Value Equities Group Inc., et al.
Makor Issues & Rights, Ltd., et al. v. Tellabs, Inc., et al.
Montoya, et al. v. Mamma.com, Inc., et al.
Partridge v GreenStar Agricultural Corporation, et al.
Resendes, et al.; Maher, et al.; Hawkins, et al.; Schooley, et al. v. Thorp, et al.
Richard Donal Rink, et al. v. College Retirement Equities Fund
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Citation
Case No. 04‐cv‐0330 (W.D. Mo.)
Case No. 05‐cv‐2165 (E.D. La.)
Case No. 99‐cv‐12142 (D. Mass.)
Case No. 00‐cv‐4653 (S.D.N.Y.)
Case No. 02‐cv‐4209 (D. Minn.)
Case No. 02‐cv‐7966 (S.D.N.Y.)
C.A. No. 8396‐VCL (Court of Chancery of the State of Delaware)
Case No. 94‐mc‐17640 (D. Minn.)
Case No. 04‐cv‐02351 (N.D. Tex.)
Case No. 2:13‐cv‐00433‐LDG (D. Nev.)
Case No. 05‐cv‐1525 (D. Del.)
Case No. 1:16‐md‐2742‐PKC (S.D.N.Y)
Case No. 02‐cv‐5878 (D. N.J.)
Case No. 06‐cv‐7903 (D. Minn.)
Case No. 4:90‐cv‐002 (D. Minn.)
Case No. 3:90‐cv‐318 (D. Minn.)
Case No. 3:94‐cv‐746 (D. Minn.)
Case No. 04‐cv‐1661 (D. Ariz.)
Case No. 02‐cv‐72(N.D. Okla.)
Case No. 02‐cv‐2677 (D. Minn.)
Case No. 00‐cv‐11649 (D. Mass.)
Case No. 05‐mdl‐1705 (E.D. Va.)
SEC Admin. Proc. File No. 3‐18648
SEC Admin. Proc. File No. 3‐18527
SEC Admin. Proc. File No. 3‐16852
SEC Admin. Proc. File No. 3‐16878
SEC Admin. Proc. File No. 3‐18171
SEC Admin. Proc. File No. 3‐17315
19,002 (TX 12th Jud Dist)
Case No. 3:93‐cv‐714 (D. Minn.)
Case No. 94‐mc‐106432 (D. Minn.)
02‐C‐4356 (N.D. Ill.)
Case No. 1:05‐cv‐02313 (S.D.N.Y.)
Ontario Superior Court of Justice (Toronto Region)
Case No. 84‐cv‐03457, 84‐cv‐11251, 85‐cv‐6074, 86‐cv‐1916L (D. Minn.)
No. 07‐CI‐10761, (Jefferson County, KY)
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Robert Trimble, et al. v. Holmes Harbor Sewer District, et al.
Sandi Roper, et al. v. SITO Mobile, Ktd., et al.
Securities and Exchange Commission v Al‐Raya Investment Company, et. al.
Securities and Exchange Commission v. AIMSI Technologies, Inc., et al.
Securities and Exchange Commission v. Alderson et al.
Securities and Exchange Commission v. Broadwind Energy, Inc. et al.
Securities and Exchange Commission v. CKB168 Holdings Ltd., et al.
Securities and Exchange Commission v. Harrison Katzen
Securities and Exchange Commission v. Intercontinental Regional Center Trust of Chicago, LLC
Securities and Exchange Commission v. Myron Weiner
Securities and Exchange Commission v. Rockford Funding Group, LLC, et al.
Securities and Exchange Commission v. United American Ventures, LLC, et al.
Superior Partners, et al. v. Rajesh K. Soin, et al.
Svenningsen, et al. v. Piper Jaffray & Hopwood, et al.
Three Bridges Investment Group, et al. v. Honeywell, et al.
United States of America v. George David Gordon
United States of America v. Zev Saltsman
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Citation
Case No. 01‐2‐00751‐8 (Island County, Wash.)
NO. 2:17‐CV‐01106‐ES‐MAH (D.N.J.)
No. 109‐CV‐6533
05 CV 4724 (LLS) (S.D.N.Y.)
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SETTLEMENT AGREEMENT AND RELEASE
This Settlement Agreement and Release (“Agreement”) is made as of May 15, 2020, by
and between, as hereinafter defined, (a) Settlement Class Representatives on behalf of themselves
and the Settlement Class, (b) the Association Plaintiffs, and (c) Equifax Inc. and Equifax
Information Services LLC (collectively, “Equifax” or “Defendants”) and subject to preliminary
and final Court approval as required by Rule 23 of the Federal Rules of Civil Procedure.
Settlement Class Representatives, Association Plaintiffs, and Equifax enter into this Agreement
by and through their respective counsel. By this Agreement, Equifax, the Association Plaintiffs,
and the Settlement Class Representatives seek to and do hereby resolve all claims of the
Association Plaintiffs, the Settlement Class Representatives and the Settlement Class (as defined
in this Agreement) that could have been or were asserted in the action titled In re: Equifax, Inc.
Customer Data Security Breach Litigation, Case No. 1:17-md-2800-TWT (N.D. Ga). Settlement
Class Representatives, Association Plaintiffs and Equifax are collectively referred to herein as the
“Parties.”
Recitals
1.1.

In a series of announcements beginning in September 2017, Equifax Inc. announced that it
had been the victim of a criminal cyberattack on its computer systems in which the
attackers gained unauthorized access to the personal information of approximately 147
million U.S. individuals, including credit card numbers for approximately 209,000
consumers.

1.2.

After announcement of the Data Breach, multiple putative class action lawsuits were filed
by U.S. financial institutions against Equifax seeking damages and other relief and alleging
that financial institutions had been injured as a result of the data breach.

1.3.

On December 7, 2017, the Judicial Panel on Multidistrict Litigation (“JPML”) transferred
those lawsuits to the Honorable Thomas W. Thrash in the United States District Court for
the Northern District of Georgia (the “Court”) for coordinated pretrial proceedings under
the case caption In re: Equifax, Inc. Customer Data Security Breach Litigation, No. 1:17md-2800-TWT (N.D. Ga.) (the “Litigation”).

1.4.

The Court created separate litigation tracks for Consumer Cases and Financial Institution
Cases and appointed separate leadership counsel for plaintiffs in each track. The Court
appointed Co-Lead and Co-Liaison Counsel, and a Plaintiffs’ Steering Committee for the
Financial Institution Cases to, among other duties, direct and manage pretrial proceedings
and coordinate settlement discussions or other dispute resolution efforts on behalf of
Financial Institution Plaintiffs.

1.5.

On May 30, 2018, the Financial Institution Plaintiffs filed their “Financial Institution
Plaintiffs’ Consolidated Amended Complaint” (the “Complaint”) against Equifax asserting
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claims for alleged negligence, negligence per se, violations of various state unfair and
deceptive trade practices statutes, and injunctive and declaratory relief. On July 16, 2018,
Equifax moved to dismiss the Complaint (the “Motion to Dismiss”). The Court heard oral
arguments on the Motion to Dismiss on December 14, 2018. On January 28, 2019 the Court
issued an order granting in part and denying in part the Motion to Dismiss.
1.6.

On March 20, 2019, the Financial Institution Plaintiffs filed a Motion for Leave to Amend
which Equifax opposed on July 29, 2019. On December 18, 2019, the Court issued an
order granting in part and denying in part the Financial Institutions’ Motion for Leave to
Amend.

1.7.

The Parties have engaged in significant motion practice and discovery. In particular,
Defendants’ Motion to Dismiss and Plaintiffs’ Motion for Leave to Amend their Complaint
resulted in hundreds of pages of substantive briefing. In the midst of this briefing process,
the Financial Institution Plaintiffs also served Equifax with document requests, and
Equifax produced millions of pages of documents, which Plaintiffs reviewed.
Additionally, the Financial Institution Plaintiffs obtained and reviewed thousands of pages
of documents from numerous third parties in response to subpoenas the Financial
Institution Plaintiffs served, including subpoenas served on the major card brands. Finally,
the Financial Institution Plaintiffs took multiple depositions of current and former Equifax
employees and had numerous additional depositions noticed to occur.

1.8.

This Settlement resulted from good faith, arm’s-length settlement negotiations, including
multiple settlement conferences among counsel for the Parties and a full-day mediation
before Phillips ADR, a respected mediation firm. The Parties did not discuss attorneys’
fees, costs, or expenses prior to agreeing to the essential terms of the Settlement.

1.9.

Class Counsel conducted a thorough examination and evaluation of the relevant law and
facts to assess the merits of the claims to be resolved in the Settlement and how best to
serve the interests of the Settlement Class. Based on this investigation and the negotiations
described above, Class Counsel have concluded, taking into account the sharply contested
issues involved, the risks, uncertainty, and cost of further prosecution of the Litigation, and
the substantial benefits to be received by the Settlement Class pursuant to this Settlement,
that a settlement with Equifax on the terms set forth in this Settlement is fair, reasonable,
adequate, and in the best interests of the Settlement Class.

1.10.

Equifax denies any wrongdoing whatsoever, and this Agreement shall in no event be
construed or deemed to be evidence of or an admission or concession on the part of Equifax
with respect to any claim of fault or liability or wrongdoing or damages whatsoever, any
infirmity in the defenses that Equifax asserted or would assert, or to Financial Institution
Plaintiffs’ ability to satisfy the requirements of the Federal Rule of Civil Procedure Rule
23. Nevertheless, given the risks, uncertainties, burden, and expense of continued
litigation, Equifax has agreed to settle the Litigation on the terms as set forth in this
Settlement, subject to Court approval.

1.11.

The Parties now agree to settle the Litigation in its entirety, without any admission of
liability, with respect to all Released Claims (as defined below) of the Settlement Class.
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The Parties intend this Agreement to bind Settlement Class Representatives, Equifax, and
all Settlement Class Members that do not timely and validly exclude themselves from the
Settlement.
NOW, THEREFORE, in light of the foregoing, for good and valuable consideration, the
receipt of which is hereby mutually acknowledged, it is hereby stipulated and agreed by the Parties
that the Litigation be settled, compromised, and dismissed on the merits and with prejudice, subject
to preliminary and final Court approval, as required by Rule 23, on the following terms and
conditions:
Definitions
2.1.

“Alerted on Payment Card” means any payment card (including debit or credit cards) that
was identified as having been at risk as a result of the Data Breach in the following alerts
or documents issued by Visa, MasterCard, Discover, or American Express: (i) in an alert
in the MasterCard series ADC 004129-US-17 (e.g., ADC 004129-US-17-1, ADC 004129US-17-2, ADC 004129-US-17-3); (ii) in an alert in the Visa series US-2017-0448-PA (e.g.,
US-2017-0448a-PA, US-2017-0448b-PA, US-2017-0448c-PA); (iii) in alert American
Express Incident Number C1709012512; and (iv) in a similar notice issued by Discover,
the recipients of which were identified by Discover in discovery in the Action.

2.2.

“Approved Claim” means a claim for Settlement benefits made using a Claim Form by a
Settlement Class Member found to be valid and in an amount approved by the Settlement
Administrator.

2.3.

“Association Plaintiffs” means Credit Union National Association, Illinois Credit Union
League, New York Credit Union Association, and Independent Community Bankers of
America.

2.4.

“Claims Administration” means the processing of Claim Forms received from Settlement
Class Members and payment of Approved Claims by the Settlement Administrator, as well
as any other duties and obligations of the Settlement Administrator, as set forth in the
Settlement.

2.5.

“Claims Deadline” means the deadline by which Settlement Class Members must submit
a claim for benefits under this Settlement, which shall be 180 days after the Notice
Deadline.

2.6.

“Claim Form” shall mean the claim form attached as Exhibit 4 (including an electronic
version thereof), or a claim form approved by the Court that is substantially similar to
Exhibit 4, that a Settlement Class Member must complete and submit in order to be eligible
for benefits under the Settlement.
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2.7.

“Class Counsel” means the Court-appointed Co-Lead Counsel in the Litigation:
Gary F. Lynch
CARLSON LYNCH LLP
1133 Penn Avenue, 5th Floor
Pittsburgh, PA 15222
Joseph P. Guglielmo
SCOTT+SCOTT ATTORNEYS AT LAW LLP
230 Park Avenue, 17th Floor
New York, NY 10169

2.8.

“Complaint” means the operative Financial Institution Plaintiffs’ Consolidated Amended
Complaint (ECF No. 390), filed in the Litigation on May 30, 2018.

2.9.

“Costs of Settlement Administration” means all reasonable actual costs and expenses of
the Settlement Administrator associated with or arising from the Claims Administration,
the Notice Program, and providing notice pursuant to the Class Action Fairness Act
(“CAFA”), 28 U.S.C. §1715(b). The Costs of Settlement Administration shall be paid to
the Settlement Administrator as set forth in this Settlement.

2.10.

“Court” means the United States District Court for the Northern District of Georgia.

2.11.

“Data Breach” or “Security Incident” mean the data breach announced by Equifax Inc. on
or about September 7, 2017.

2.12.

“Defendants’ Released Persons” means: (a) Equifax; (b) each of its or their respective
current and former parents, subsidiaries, affiliated companies, and divisions, whether
indirect or direct; and (c) the respective predecessors, successors, directors, officers,
employees, principals, agents, attorneys, insurers, reinsurers, shareholders, members,
advisors, consultants, representatives, partners, joint venturers, and assigns of each of the
entities and persons listed in sections (a) and (b) of this Paragraph.

2.13.

“Effective Date” means the first business day after which all of the following events have
occurred: (a) Class Counsel and Equifax’s counsel have executed this Settlement; (b)
following notice to the Settlement Class, the Court has entered the Final Approval Order
and Judgment without material change to either the Parties’ Settlement or agreed-upon
proposed Final Approval Order and Judgment, as described in this Settlement and attached
hereto as Exhibit 6; and (c)(i) the time for seeking rehearing, appellate, or other review of
the Final Approval Order and Judgment has expired with no appeal, motion for rehearing,
or motion for further review being filed, except as specifically described further in this
definition; or (ii) the Final Approval Order and Judgment is affirmed on appeal or review
without material change, no other appeal or petition for rehearing or review is pending, and

4

Case 1:17-md-02800-TWT Document 1107-4 Filed 05/15/20 Page 6 of 93

the time period during which further petition for hearing, review, appeal, or certiorari could
be taken has finally expired. The Effective Date shall not be altered, precluded, or delayed
in the event the Court declines to approve, in whole or in part, the payment of attorneys’
fees, costs, and expenses or Service Awards in the amounts that Class Counsel requests but
otherwise enters a Final Order and Judgment without material change to the remainder of
the Settlement or the agreed-upon proposed Final Order and Judgment. Further, the
Effective Date shall not be altered, precluded, or delayed in the event that an appeal is filed,
with the sole issues on appeal being the award of attorneys’ fees, costs, and/or expenses to
Class Counsel and/or Service Award.
2.14.

“Equifax” means Equifax Inc. and Equifax Information Services LLC.

2.15.

“Escrow Account” means the interest-bearing account to be established by the Settlement
Administrator consistent with the terms and conditions described in the Settlement. The
Parties agree that the Escrow Account is intended to be maintained as a qualified settlement
fund within the meaning of Treasury Regulation § 1.468B-1, and that the Settlement
Administrator, within the meaning of Treasury Regulation § 1.468B-2(k)(3), shall be
responsible for filing tax returns and any other tax reporting for or in respect of the Escrow
Account and paying from the Escrow Account any Taxes owed with respect to the Escrow
Account. The Parties agree that the Escrow Account shall be treated as a qualified
settlement fund from the earliest date possible, and agree to any relation-back election
required to treat the Escrow Account as a qualified settlement fund from the earliest date
possible.

2.16.

“Final Approval” means the date that the Court enters an order and judgment granting final
approval of the Settlement and determines the amount of fees, costs, and expenses awarded
to Class Counsel and the amount of the Service Award. In the event that the Court issues
separate orders addressing the foregoing matters, then Final Approval means the date of
the last of such orders.

2.17.

“Final Approval Order and Judgment” means the order and judgment that the Court enters
upon Final Approval and in the form of, or materially in the form of, the proposed Final
Approval Order and Judgment attached hereto as Exhibit 6. In the event that the Court
issues separate orders addressing the matters constituting Final Approval, then the Final
Approval Order and Judgment includes all such orders.

2.18.

“Financial Institution Plaintiffs” means the following financial institutions: Army Aviation
Center Federal Credit Union, ASI Federal Credit Union, Bank of Louisiana, Consumers
Cooperative Credit Union, Elements Financial Federal Credit Union, Firefly Credit Union,
First Financial Credit Union, Endurance Federal Credit Union f/k/a Halliburton
Employees’ Federal Credit Union, Heritage Federal Credit Union, Hudson River
Community Credit Union, Peach State Federal Credit Union, SeaComm Federal Credit
5
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Union, Services Credit Union, Seven Seventeen Credit Union, Sky Federal Credit Union,
State Employees Federal Credit Union, Summit Credit Union, Suncoast Credit Union, The
Summit Federal Credit Union, Washington Gas Light Federal Credit Union, and WrightPatt Credit Union.
2.19.

“Litigation” means the Financial Institutions Track of the consolidated action styled In re:
Equifax, Inc. Customer Data Security Breach Litigation, No. 1:17-md-2800-TWT (N.D.
Ga.) in the United States District Court for the Northern District of Georgia.

2.20.

“Notice” means the notices of proposed class action settlement that the Parties will ask the
Court to approve in connection with the motion for preliminary approval of the Settlement.

2.21.

“Notice Deadline” means the date by which the Settlement Administrator is required to
send out Mail Notice, which shall be 30 days after entry of the Preliminary Approval Order
unless a different deadline is set by the Court.

2.22.

“Notice Program” means the notice plan and methods provided for in this Settlement and
consists of: (a) a direct mail notice to Settlement Class Members (“Mail Notice”); (b)
publication notice (as described in more detail below); (c) notice posted on the Settlement
Website; and (d) such other notice as is required by due process and Rule 23. The Notice
Program shall be effected in substantially the manner provided for in this Settlement,
subject to Court approval.

2.23.

“Objection Deadline” means 90 days after the Notice Deadline.

2.24.

“Opt-Out Deadline” means 90 days after the Notice Deadline.

2.25.

“Parties” means Equifax, the Association Plaintiffs, and the Financial Institution Plaintiffs,
individually and on behalf of the Settlement Class.

2.26.

“Personally Identifiable Information” or “PII” means a United States resident’s first name
or first initial and last name in combination with any one or more of the following data
elements that relate to such resident, when either the name or the data elements are not
encrypted: (a) Social Security Number; (b) driver’s license or state issued identification
card number; and (c) financial account number or credit or debit card number, in
combination with any required security code, access code, or password that would permit
access to the financial account; provided, however, that PII shall not include information
that is lawfully obtained from publicly available sources of information or from
government records lawfully made available to the public.

2.27.

“Plaintiffs’ Released Persons” means the Settlement Class, Association Plaintiffs, their
current and former parents, subsidiaries, affiliated companies, predecessors, successors,
officers, directors, agents, predecessors, assigns, assignees, partnerships, partners, insurers,
6
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reinsurers and divisions and the Settlement Class Representative’s counsel of record in the
Litigation.
2.28.

“Preliminary Approval Order” means the order preliminarily approving the Settlement and,
among other things, ordering that notice be provided to the Settlement Class, and in the
form of, or materially in the form of, the proposed Preliminary Approval Order attached
hereto as Exhibit 5.

2.29.

“Releasing Parties” means the Settlement Class Representatives, the Association Plaintiffs,
and all Settlement Class Members who do not timely and validly exclude themselves from
the Settlement, and each of these entities’ current and former parents, subsidiaries,
affiliated companies, predecessors and divisions, as well as their respective heirs, assigns,
beneficiaries, predecessors, officers, directors, agents, partnerships, partners, insurers,
reinsurers and successors.

2.30.

“Service Award” means a payment of up to $1,500 to each Financial Institution Plaintiff
(twenty-one total); subject to Court approval, in compensation for its involvement in this
Litigation and service on behalf of other financial institutions. The Service Awards shall
be paid separately by Equifax.

2.31.

“Settlement Agreement” or “Settlement” means this settlement agreement and release,
including exhibits hereto.

2.32.

“Settlement Administrator” means the entity to be selected by the Parties, and approved
by the Court to effectuate the Notice Program and Claims Administration per the terms of
this Settlement.

2.33.

“Settlement Class Members” or “Settlement Class” means all persons and entities that fall
within the settlement class definition set forth in this Settlement.

2.34.

“Settlement Class Representatives” means the Financial Institution Plaintiffs.

2.35.

“Settlement Website” means the website that the Settlement Administrator will establish
as soon as practicable following entry of the Preliminary Approval Order, but no later than
the Notice Deadline, as a means for Settlement Class Members to obtain notice of and
information about the Settlement, through and including hyperlinked access to the
Settlement, Notice, Preliminary Approval Order, Claim Form, Complaint, and such other
documents as Class Counsel and Equifax’s counsel agree to post, or that the Court orders
posted, on the website. These documents shall remain on the Settlement Website at least
60 days after the Effective Date. The URL of the Settlement Website shall be agreed upon
by Class Counsel and Equifax’s counsel. Settlement Class Members shall also be able to
submit Claim Forms electronically via the Settlement Website. The Settlement Website
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shall not include any advertising and shall remain operational until at least 60 days after
the Effective Date.
Settlement Class
3.1.

For settlement purposes only, the Parties agree that the Court should certify the following
class pursuant to Fed. R. Civ. P. 23(b)(3), defined as:
All financial institutions in the United States (including its Territories
and the District of Columbia) that issued Alerted on Payment Cards.
Excluded from the class are the Court, and any immediate family members of the Court;
directors, officers, and employees of Defendants; parents, subsidiaries, and any entity in
which Defendants have a controlling interest; and Financial Institutions who timely and
validly request exclusion from the Settlement Class.

3.2.

For settlement purposes only, Class Counsel shall seek, and Equifax shall not oppose, the
appointment of Class Counsel as settlement class counsel and the appointment of
Settlement Class Representatives as defined above. Settlement Class Representatives will
move for provisional certification of the Settlement Class, for settlement purposes only,
contemporaneously with their motion for preliminary approval of the Settlement. Equifax
agrees not to contest provisional certification of the Settlement Class for settlement
purposes only.

3.3.

Within fourteen (14) days after preliminary approval, Class Counsel shall provide, or cause
to be provided, the Settlement Administrator and Equifax with a class list reflecting: (1)
the available contact information (i.e., name and mailing address) of each Financial
Institution falling under the class definition; and (2) the number of Alerted on Payment
Cards issued by each Financial Institution (the “Class List”).
Settlement Consideration

4.1.

In exchange for the mutual promises and covenants in this Agreement; including, without
limitation, the Releases set forth below and the dismissal of the Action upon the Effective
Date, Equifax agrees to pay and provide the settlement consideration described in this
Section 4 as restitution (the “Settlement Consideration”).

4.2.

In no event shall Equifax be required to pay or provide more than the Settlement
Consideration in connection with this Settlement.

4.3.

After the Effective Date, Equifax will make up to a maximum aggregate amount of
$5,500,000 available to the Settlement Class Members who submit approved Documented
Out-of-Pocket Claims and/or Fixed Payment Claims, as defined below (together,
8
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“Approved Claims”). Eligible Settlement Class Members may make both Documented
Out-of-Pocket Claims and Fixed Payment Claims so long as such claims are not
encompassed by one another. In the event the aggregate amount of claims exceed
$5,500,000, Fixed Payment Claims shall be paid first and Documented Out-of-Pocket
Claims shall be prorated as set forth in the Claims Administration and Distribution Plan.
4.4.

Equifax shall fund the following payments of the Settlement Consideration, as set forth
below:
a. Payment of Approved Claims to the Settlement Class.
i. Payments to the Settlement Class shall be administered on a “claims made”
basis in accordance with the Claims Administration and Distribution Plan
(attached hereto as Exhibit 1). This means that Equifax will provide
sufficient funds to pay only those Approved Claims submitted by
Settlement Class Members in accordance with the Claims Administration
and Distribution Plan. Equifax will not be required to establish a settlement
fund. Instead, within 14 business days or as soon thereafter as is reasonably
practicable after the Effective Date or, if after the Effective Date, the Claims
Deadline, the Settlement Administrator shall create the Escrow Account,
calculate the dollar amount of all Approved Claims, and inform Equifax of
that amount. Within 20 business days of receiving notification from the
Settlement Administrator of the dollar amount of Approved Claims,
Equifax shall transfer funds to the Escrow Account to pay Approved
Claims. These funds will be used solely for payment of Approved Claims
and shall not exceed an amount equal to the aggregate amount of Approved
Claims or $5,500,000, whichever is less. The funds placed in this Escrow
Account shall be deemed a “qualified Settlement fund” within the meaning
of United States Treasury Reg. §1.468B-l. Equifax will fully satisfy its
obligation to fund this account upon depositing the appropriate amount as
directed by the Settlement Administrator, and all risk of loss thereafter
passes to Financial Institution Plaintiffs and the Settlement Class.
ii. Payment to the Settlement Class will consist of the following, subject to
proration if necessary:
1. Fixed Payment Claims. Settlement Class Members who submit
valid, documented claims will receive $4.50 for each Alerted on
Payment Card they identify in their Claim Form, subject to the
Claims Administration and Distribution Plan (attached hereto as
Exhibit 1) (the “Fixed Payment Claims”).
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2. Documented Out-of-Pocket Claims.
a. Equifax will provide monetary consideration to be paid to
Settlement Class Members who submit valid claims for
reimbursement of the following types of documented,
unreimbursed out-of-pocket expenses incurred directly as a
result of, and specifically associated with, the Security
Incident (“Documented Out-of-Pocket Claims”): (1) fraud
reimbursement amounts paid to customers for fraudulent
activity on Alerted on Payment Cards that occurred between
July 6, 2017 and December 20, 2017; and (2) other direct,
out-of-pocket expenses that a Settlement Class Member
attests to having incurred as a result of, and specifically
associated with, the Security Incident between May 13, 2017
and December 20, 2017, as set forth in and subject to the
Claims Administration and Distribution Plan (attached
hereto as Exhibit 1) (collectively, “Documented Out-ofPocket Claims”).
b. Eligible Settlement Class Members will be entitled to
receive up to $5,000.00 per Settlement Class Member for
valid Documented Out-of-Pocket Claim(s) in the aggregate,
subject to a pro-rata reduction following the payment of
Fixed Payment Claims, if necessary.
b.

Payment of Costs Associated with Administration of Settlement, Service Awards,
Attorneys’ Fees, and Expenses of Litigation. Equifax will pay the reasonable Costs
of Settlement Administration, Service Awards to Financial Institution Plaintiffs,
Attorneys’ Fees, and Expenses of Litigation. These costs will be paid directly by
Equifax as follows:
i.

Costs of Settlement Administration. Equifax will pay the reasonable Costs
of Settlement Administration. Payment for such costs shall be made
directly to the Settlement Administrator, within sixty (60) days of receipt
by Equifax of an invoice from the Settlement Administrator after entry of
the Preliminary Approval Order by the Court.
ii. Service Awards. Equifax will pay costs of Court-approved Service Awards
to each of the Financial Institution Plaintiffs, not to exceed $1,500 per
Financial Institution Plaintiff. Equifax shall fund such payment directly to
the Financial Institution Plaintiffs, care of Class Counsel, by wire transfer
to Class Counsel’s escrow account, within thirty (30) days of the Effective
10
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Date. Class Counsel shall have sole responsibility for ensuring that the
Service Awards are distributed the Financial Institution Plaintiffs following
the wire transfer to Class Counsel’s escrow account and Equifax shall have
no further liability with respect to the Service Awards. Neither Class
Counsel’s application for, nor any institution’s entitlement to, a Service
Award shall be conditioned in any way upon such institution’s support for
this Settlement.
iii.

Attorneys Fees’ and Expenses of Litigation. Equifax will pay Courtapproved Class Counsel attorneys’ fees, costs, and expenses, in an amount
not to exceed $2,000,000 in fees and $250,000 in costs and expenses.
Equifax shall make such payment to Class Counsel, by wire transfer, within
thirty (30) days of the Effective Date.

4.5.

Equifax shall be under no obligation to fund any other, additional, or greater amount than
the Settlement Consideration amounts reflected in Sections 4 and 10.1. The attorneys’
fees, costs, and expenses and any Service Award awarded by the Court will be funded by
Equifax, not by the Settlement Class. Class Counsel will not seek attorneys’ fees, costs,
and expenses or a Service Award other than as provided for in Section 10.2.

4.6.

The funds in the Escrow Account, if any, shall be deemed a “qualified settlement fund”
within the meaning of United States Treasury Reg. §1.468B-l, at all times, from the
creation of the Escrow Account. All taxes (including any estimated taxes, and any interest
or penalties relating to them) arising with respect to the income earned by the Escrow
Account or otherwise, including any taxes or tax detriments that may be imposed upon
Equifax, Plaintiff, and/or Class Counsel, with respect to income earned by the Escrow
Account, for any period during which the Escrow Account does not qualify as a “qualified
settlement fund” for the purpose of federal or state income taxes or otherwise (collectively,
“Taxes”), shall be paid out of the Escrow Account. The Escrow Account shall indemnify
and hold Equifax, Financial Institution Plaintiffs, and Class Counsel harmless for all Taxes
(including, without limitation, Taxes payable by reason of any such indemnification) and
Equifax, Financial Institution Plaintiffs, and Class Counsel shall have no liability or
responsibility for any of the Taxes.

4.7.

The Parties and their respective counsel have made no representation or warranty with
respect to the tax treatment by any Settlement Class Representative or any Settlement Class
Member of any payment or transfer made pursuant to this Agreement. Each Settlement
Class Representative and Settlement Class Member shall be solely responsible for the
federal, state and local tax consequences to it of the receipt of any funds pursuant to this
Agreement.

4.8.

Injunctive Relief. In further consideration for the releases described herein, Equifax agrees
to adopt and/or maintain the following measures with respect to its U.S.-based businesses
that regularly collect and hold United States consumers’ PII:
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a.

Identification of Foreseeable Security Threats. Equifax will continue to identify and
analyze reasonably foreseeable threats to the confidentiality of PII, respond to
identified vulnerabilities impacting the confidentiality of PII, and implement
reasonable measures to mitigate such threats and vulnerabilities;

b.

Safeguard Data Furnished by Financial Institutions. Equifax will continue to design
and implement reasonable safeguards to manage the risks, if any, identified through
its data security risk assessments. Equifax will ensure that it has data loss
prevention (“DLP”) controls and intrusion detection and protection systems
(“IDS/IPS”) as appropriate for its networks, endpoints or servers that process,
transmit, or store PII data provided by financial institutions;

c.

Risk Exception Process. Equifax will continue to track and manage its data security
risk assessments and utilize an exception process that will include the involvement
of Equifax’s leadership. The exception process shall be reviewed annually;

d.

Annual Security Testing. Equifax will continue to perform annual, risk-based
internal and external penetration testing of its systems to identify potential
vulnerabilities and ensure that vulnerabilities identified as “critical” are mitigated
within 60 days;

e.

Digital Certificates. Equifax will continue to maintain a governance process
designed to inventory and manage the lifecycle of digital certificates, including
through the use of automated tools where reasonably feasible;

f.

Designing Reasonable Safeguards. Equifax will continue to design and implement
reasonable safeguards to manage its data security risks consistent with one or more
industry recognized cybersecurity standards or frameworks (e.g., ISO/IEC
27001:2013, NIST, PCI DSS), including by: continuing to maintain and
periodically re-evaluate its Information Security Policy and Incident Response
Plan, or similar document(s), and continuing to maintain monitoring for indicators
of compromise on Equifax’s computer network endpoints;

g.

Industry Standard Adoption. Equifax’s information security program will design
and implement a security control framework based on industry-recognized
cybersecurity standards or frameworks, as appropriate, for the Equifax
environment. Further, for those systems that store, process or transmit Payment
Card Data in connection with U.S. payment card transactions, Equifax’s security
program will include controls consistent with applicable PCI DSS requirements;

h.

Compliance. Equifax will maintain a compliance program that regularly assesses
compliance with its cybersecurity policies and standards;

i.

Certification. Equifax’s SVP Enterprise Risk and Compliance or such designated
equivalent will submit an annual certification (for a minimum of two years) to Class
Counsel, certifying that Equifax is in compliance with the foregoing requirements
or identifying steps Equifax is taking to remedy areas of material non-compliance.
This certification shall be kept strictly confidential; and,
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j.

4.9.

Equifax shall spend a minimum of $25 million on such measures identified above
over a two-year period commencing on the date of execution of the Settlement
Agreement.

Other than as specifically set forth above, Equifax’s obligations under Section 4.8 shall
commence on the Effective Date of the Settlement Agreement and shall terminate two
years thereafter. The measures set forth above will be materially maintained during this
two-year period of time, subject to any of the following: (a) a determination by the Equifax
officer designated as the head of Equifax’s cyber-security program that the measure is no
longer in the best interest of Equifax, including, but not limited to, due to circumstances
making the measure no longer applicable, feasible, or available on commercially
reasonable terms; or (b) modifications which Equifax reasonably believes are required by
applicable law or regulation.
Preliminary Approval

5.1.

Upon execution of this Settlement, Class Counsel shall promptly move the Court for an
order granting the Preliminary Approval Order, substantially in the form attached hereto
as Exhibit 5. The motion for preliminary approval shall request that the Court: (a)
preliminarily approve the terms of the Settlement as within the range of fair, adequate, and
reasonable; (b) provisionally certify the Settlement Class pursuant to Fed. R. Civ. P.
23(b)(3) and (e) for settlement purposes only; (c) approve the Settlement Administrator
and Notice Program set forth herein, form and content of the Notice, and Claim Form; (d)
approve the procedures set forth in this Settlement for Settlement Class Members to
exclude themselves from the Settlement Class or to object to the Settlement; (e) stay all
proceedings in the Litigation unrelated to the Settlement pending Final Approval of the
Settlement; (f) stay and/or enjoin, pending Final Approval of the Settlement, any actions
brought by Settlement Class Members concerning any Released Claims; (g) appoint Class
Counsel and Settlement Class Representatives; and (h) schedule a Final Approval hearing
at a date that provides sufficient time for the deadlines contemplated by this Settlement and
that is convenient for the Court, at which time the Court will conduct an inquiry into the
fairness of the Settlement, determine whether it was made in good faith and should be
finally approved, and determine whether to approve Class Counsel’s application for
attorneys’ fees, costs, and expenses and Service Awards (the “Final Approval Hearing”).

5.2.

Within 10 days of the filing of the motion for preliminary approval, the Settlement
Administrator shall serve, or cause to be served, a notice of the proposed Settlement on
appropriate state officials in accordance with the requirements under CAFA.
Settlement Administrator

6.1.

The Settlement Administrator shall administer various aspects of the Settlement and
perform such other functions as are specified for the Settlement Administrator elsewhere
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in this Settlement and the Claims Administration and Distribution Plan, including, but not
limited to, overseeing administration of the Escrow Account; providing Notice to
Settlement Class Members, as described in this Settlement; establishing and operating the
Settlement Website and a toll-free number; administering the claims process; and
distributing cash payments according to the processes and criteria established by this
Settlement and the Claims Administration and Distribution Plan.
6.2.

The duties of the Settlement Administrator, in addition to other responsibilities that are
described in this Settlement, include:
a. implementing the Notice Program required by this Settlement;
b. establishing and maintaining a post office box for mailed written notifications of
exclusion from the Settlement Class;
c. establishing and maintaining the Settlement Website;
d. establishing and maintaining a toll-free telephone line for Settlement Class
Members to call with Settlement Agreement-related inquiries;
e. responding to Settlement Class Member inquiries;
f. processing all written notifications of exclusion from the Settlement Class and
providing deficiency notices as set forth herein and in the Claims Administration
and Distribution Plan;
g. providing weekly reports and, no later than 10 days after the Opt-Out Deadline, a
final report to Class Counsel and Equifax that summarizes the number of written
requests for exclusion received that week, total number of written requests for
exclusion received to date, and other pertinent information as requested by Class
Counsel and Equifax’s counsel;
h. in advance of the Final Approval Hearing, preparing an affidavit to submit to the
Court that: (i) attests to implementation of the Notice Program in accordance with
the Preliminary Approval Order; and (ii) identifies each Settlement Class Member
who timely and validly provided a written request for exclusion from the Settlement
Class;
i. reviewing, determining the validity of, responding to, and processing all claims
submitted by Settlement Class Members, pursuant to criteria established by this
Settlement Agreement and as set forth in the Claims Administration and
Distribution Plan;
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j. Making available to the Parties for inspection and review the Claim Forms and any
supporting documentation submitted by Settlement Class Members and any other
information regarding the Settlement Administrator’s review and validation
process at any time upon reasonable notice;
k. after the Effective Date, processing and transmitting payments to Settlement Class
Members that submitted Approved Claims;
l. providing weekly reports and a final report to Class Counsel and Equifax’s counsel
that summarize the number of claims since the prior reporting period, total number
of claims received to date, number of any claims approved and denied since the
prior reporting period, total number of claims approved and denied to date, and
other pertinent information as requested by Class Counsel and Equifax’s counsel;
and,
m. performing any function related to Claims Administration at the agreed-upon
instruction of the Parties, including, but not limited to, verifying that cash payments
have been distributed in accordance with this Settlement.
6.3.

Class Counsel shall provide the Settlement Administrator with sufficient information about
Settlement Class Members to permit the Settlement Administrator to process and validate
claims, including, at a minimum, the names and mailing addresses of all Settlement Class
Members and the number of Alerted on Payment Cards issued by each Settlement Class
Member.

6.4.

The Parties, Class Counsel, and Defendants’ Counsel shall not have any liability
whatsoever with respect to (i) any act, omission or determination of the Settlement
Administrator, or any of its respective designees or agents, in connection with the
administration of the Settlement or otherwise; (ii) the management, investment or
distribution of the Escrow Account; (iii) the formulation, design or terms of the
disbursement of the Escrow Account; (iv) the determination, administration, calculation or
payment of any claims under this Agreement; (v) any losses suffered by or fluctuations in
the value of the Escrow Account; or (vi) the payment or withholding of any Taxes,
expenses or costs incurred in connection with the taxation of the Escrow Account or the
filing of any returns.

6.5.

The Settlement Administrator shall indemnify and hold harmless the Parties, Class
Counsel, and Defendants’ Counsel for (i) any act or omission or determination of the
Settlement Administrator, or any of Settlement Administrator’s designees or agents, in
connection with the administration of the Settlement; (ii) the management, investment or
distribution of the Escrow Account; (iii) the formulation, design or terms of the
disbursement of the Escrow Account; (iv) the determination, administration, calculation or
15
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payment of any claims asserted under this Agreement; (v) any losses suffered by, or
fluctuations in the value of the Escrow Account; or (vi) the payment or withholding of any
Taxes, expenses, or costs incurred in connection with the taxation of the Escrow Account
or the filing of any returns.
Notice, Opt-Outs, and Objections
7.1.

Upon entry of the Preliminary Approval Order of the Settlement, at the direction of Class
Counsel, the Settlement Administrator will begin implementing the Notice Program
provided herein, using the forms of Notice approved by the Court in the Preliminary
Approval Order. The Notice will include, among other information: a description of the
material terms of the Settlement; a date by which Settlement Class Members may opt-out
or object to the Settlement; the date upon which the Final Approval Hearing will occur;
and the address of the Settlement Website at which Settlement Class Members may access
this Settlement and other related documents and information.

7.2.

The Notice Program includes Mail Notice, Publication Notice, and Notice on the
Settlement Website. The Notice Program is to be implemented as follows:
a. Within 14 days after entry of the Preliminary Approval Order, or as soon as
practicable, Class Counsel will provide, or will cause to be provided, available
contact information to the Settlement Administrator for all potential Settlement
Class Members. Based upon information obtained from Class Counsel and from
other reasonably available sources, the Settlement Administrator will prepare a
final list of potential Settlement Class Members to which Notice will be issued;
b. Mail Notice will be sent to those on the final list by the Notice Deadline. The Mail
Notice shall consist of the long-form notice, in the form attached hereto as Exhibit
2, and Claim Form, in the form attached hereto as Exhibit 4. For any Mail Notices
that are returned undeliverable with forwarding address information, the Settlement
Administrator shall re-mail the Mail Notice to the updated address as indicated.
For any Mail Notices that are returned undeliverable without forwarding address
information, the Settlement Administrator shall use reasonable efforts to identify
updated mailing addresses (such as running the mailing address through the
National Change of Address Database) and re-mail the Mail Notice to the extent
updated addresses are identified. The Settlement Administrator need only make
one attempt to re-mail any Mail Notices that are returned as undeliverable;
c. The Settlement Administrator will cause to be published in the digital edition of the
ABA Banking Journal a link to the summary notice attached hereto as Exhibit 3 for
30 continuous days.
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d. By the Notice Deadline, the Settlement Administrator will create and maintain the
Settlement Website, which will contain the information and documents required by
this Settlement. The Settlement Website will be configured so that Settlement Class
Members may file claims electronically; and,
7.3.

The Notice shall include a procedure for Settlement Class Members to opt-out and exclude
themselves from the Settlement by notifying, in writing, the Settlement Administrator,
Class Counsel, and Equifax’s counsel of their intent to exclude themselves from the
Settlement. The notice shall be sent via first class postage prepaid U.S. mail to the
addresses provided in the Notice. Such written requests for exclusion must be postmarked
no later than the Opt-Out Deadline, as specified in the Notice. The written request for
exclusion must include the name of this Litigation (In re: Equifax, Inc. Customer Data
Security Breach Litigation, No. 1:17-md-2800-TWT (N.D. Ga.)) the full name, address,
and telephone number of the Settlement Class Member; the name, address, email address,
telephone number, position, and signature of the individual who is acting on behalf of the
Settlement Class Member; the words “Request for Exclusion” at the top of the document
or a statement in the body of the document requesting exclusion from the Settlement; and
the total number of Alerted on Payment Cards issued by the Settlement Class Member.
The Settlement Administrator shall provide the Parties with copies of all opt-out requests
on a weekly basis and a final list of all who have timely and validly excluded themselves
from the Settlement, which Class Counsel may move to file under seal with the Court no
later than 10 days prior to the Final Approval Hearing. Any Settlement Class Member who
does not provide a timely request for exclusion, or who does not provide all information
required by this Settlement to exclude itself, shall be bound by the terms of the Settlement,
including all releases in the Settlement.

7.4.

In the event that a Settlement Class Member purports to provide notice of its intention to
opt out of the Settlement but fails to provide all of the information set forth above, including
specifically the identification of the number of Alerted on Payment Cards issued by the
Settlement Class Member, the Settlement Administrator shall, within 5 days of receiving
the deficient notice, send the Settlement Class Member a deficiency notice. The deficiency
notice shall inform the Settlement Class Member that its attempt to opt out is deficient,
invalid, and without legal effect. The deficiency notice shall be sent by the Settlement
Administrator via email and, if email is not feasible, then by a USPS Priority Express mail.
The deficiency notice shall also inform the Settlement Class Member that it must re-submit
a valid notice requesting exclusion that includes all of the required information, including
but not limited to the number of Alerted on Payment Cards identified as at risk to an email
address to be provided by the Settlement Administrator, no later than 10 days from the date
of the deficiency notice in order for its opt out to be effective. If the Settlement Class
Member fails to provide all of the required information on or before that deadline, then its
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attempt to opt out shall be invalid and have no legal effect, and the Settlement Class
Member shall be bound by the Settlement, including the releases.
7.5.

The Notice shall also include a procedure for Settlement Class Members to object to the
Settlement, Class Counsel’s request for attorneys’ fees, costs, and expenses, and/or the
application for Service Award. Objections to the Settlement, Class Counsel’s request for
attorneys’ fees, costs, and expenses, and/or to the application for Service Award must be
filed electronically with the Court, or mailed to the Clerk of the Court, Class Counsel, and
Equifax’s counsel. For an objection to be considered by the Court, the objection must be:
(a) electronically filed by the Objection Deadline; or (b) mailed first-class postage prepaid
to the Clerk of Court, Class Counsel, and Equifax’s counsel at the addresses listed in the
Notice and postmarked by no later than the Objection Deadline, as specified in the Notice.
For an objection to be considered by the Court, the objection must also set forth:
a.

the name of the Litigation: In re: Equifax, Inc. Customer Data Security Breach
Litigation, No. 1:17-md-2800-TWT (N.D. Ga.);

b.

the full name of the objector and full name, address, email address, and telephone
number of the person acting on its behalf;

c.

an explanation of the basis upon which the objector claims to be a Settlement Class
Member;

d.

whether the objection applies only to the objector, a specific subset of the
Settlement Class, or the entire Settlement Class;

e.

all grounds for the objection stated, with specificity, accompanied by any legal
support for the objection;

f.

the identity of all counsel who represent the objector, including any former or
current counsel who may be entitled to compensation for any reason related to the
objection to the Settlement Agreement, Class Counsel’s request for attorney’s fees,
costs, and expenses, or the application for Service Awards;

g.

the identity of all representatives (including counsel representing the objector) who
will appear at the Final Approval Hearing;

h.

the number of times in which the objector has objected to a class action settlement
within the five years preceding the date that the objector files the objection, the
caption of each case in which the objector has made such objection, and a copy of
any orders related to or ruling upon the objector’s prior such objections that were
issued by the trial and appellate courts in each listed case;
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i.

if the objector is represented by an attorney who intends to seek fees and expenses
from anyone other than the objectors he or she represents, the objection should also
include: (i) a description of the attorney’s legal background and prior experience in
connection with class action litigation; (ii) the amount of fees sought by the attorney
for representing the objector and the factual and legal justification for the fees being
sought; (iii) a statement regarding whether the fees being sought are calculated on
the basis of a lodestar, contingency, or other method; (iv) the number of hours
already spent by the attorney and an estimate of the hours to be spent in the future;
and (v) the attorney’s hourly rate;

j.

any and all agreements that relate to the objection or the process of objecting,
whether written or verbal, between the objector or objector’s counsel and any other
person or entity;

k.

a description of all evidence to be presented at the Final Approval Hearing in
support of the objection, including a list of any witnesses, a summary of the
expected testimony from each witness, and a copy of any documents or other nonoral material to be presented;

l.

a statement indicating whether the objector intends to personally appear and/or
testify at the Final Approval Hearing; and

m.

the objector (or the objector’s attorney’s) signature on the written objection.

7.6.

In addition, any Settlement Class Member that objects to the proposed Settlement must
make itself available to be deposed regarding the grounds for its objection and must
provide, along with its objection, the dates when the objector will be available to be
deposed during the period from when the objection is filed through the date seven days
before the Final Approval Hearing.

7.7.

Any Settlement Class Member who both objects to the Settlement Agreement and opts-out
will be deemed to have opted-out and the objection shall be deemed null and void.

7.8.

The Mail Notice shall be sent or issued by the Notice Deadline, excluding any re-mails for
Mail Notices that are returned undeliverable

7.9.

At least 35 days before the Final Approval Hearing, the Settlement Administrator shall
provide Class Counsel and Equifax with one or more affidavits confirming that the Notice
Program was completed in accordance with the Parties’ instructions and the Court’s
approval. Class Counsel shall file such affidavit(s) with the Court as an exhibit to, or in
conjunction with, Settlement Class Representatives’ motion for Final Approval of the
Settlement.
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7.10.

In the event that Effective Date does not occur, Equifax will not be entitled to a return of
any of the monies it has paid to the Settlement Administrator for the Costs of Settlement
Administration incurred up to that point. Class Counsel and the Settlement Administrator
will take reasonable steps to ensure that no further Costs of Settlement Administration are
incurred thereafter without Equifax’s express written approval.
Final Approval Order and Judgment

8.1.

Settlement Class Representatives’ motion for preliminary approval of the Settlement will
include a request to the Court for a scheduled date on which the Final Approval Hearing
will occur, which shall be sufficiently far in advance to allow for the deadlines
contemplated by this Settlement. The Final Approval Hearing shall be scheduled no earlier
than 90 days after the CAFA notices are mailed to ensure compliance with
28 U.S.C. § 1715. By no later than 30 days prior to the Final Approval Hearing, Class Counsel
shall file a motion for final approval of the Settlement. Class Counsel shall move for Court
approval of attorneys’ fees, costs, and expenses and for Service Awards no later than 14 days
prior to the Objection Deadline. Objectors, if any, shall file any response to Class Counsel’s
motions no later than 17 days prior to the Final Approval Hearing. By no later than 10 days
prior to the Final Approval Hearing, responses shall be filed, if any, to any filings by objectors,
and any replies in support of final approval of the Settlement and/or Class Counsel’s
application for attorneys’ fees, costs, and expenses and for Service Awards shall be filed. At
the Final Approval Hearing, the Court will consider the motion for final approval of the
Settlement, and Class Counsel’s application for attorneys’ fees, costs, and expenses and for
Service Awards. In the Court’s discretion, the Court also may hear argument at the Final
Approval Hearing from any Settlement Class Members (or their counsel), who object to
the Settlement and/or Class Counsel’s Fee Application, costs, expenses, and/or Service
Awards, provided the objectors filed timely objections that meet all of the requirements
listed in this Settlement.

8.2.

At or following the Final Approval Hearing, the Court will determine whether to enter the
Final Approval Order and Judgment granting Final Approval of the Settlement, and
whether to approve Class Counsel’s Application for Attorney’s Fees, costs, expenses, and
Service Awards. The proposed Final Approval Order and Judgment that will be filed with
the Final Approval Motion shall be in a form agreed upon by Class Counsel and Equifax
as set forth in Exhibit 6 attached hereto. Such proposed Final Approval Order and
Judgment shall, among other things:
a.

determine that the Settlement is fair, adequate, and reasonable;

b.

finally certify the Settlement Class for settlement purposes only;

c.

determine that the Notice provided satisfied Rule 23 and due process requirements;
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d.

dismiss all claims in the Complaint and Litigation with prejudice;

e.

bar and enjoin the Releasing Parties from asserting any of the Released Claims,
including during the pendency of any appeal from the Final Approval Order and
Judgment;

f.

release and forever discharge Equifax and Defendants’ Released Persons from the
Released Claims and release Plaintiffs’ Released Persons, as provided in this
Settlement Agreement; and

g.

reserve the Court’s continuing and exclusive jurisdiction over Equifax and all
Settlement Class Members (including all objectors) to administer, supervise,
construe, and enforce this Settlement in accordance with its terms.
Releases

9.1.

As of the Effective Date, the Releasing Parties, each on behalf of itself and any
predecessors, successors, or assigns, and any other entity purporting to claim through or on
behalf of them directly or indirectly, shall automatically be deemed to have fully,
completely, finally, irrevocably, and forever released and discharged Defendants’ Released
Persons of and from any and all liabilities, rights, claims, actions, causes of action,
demands, damages, penalties, costs, attorneys’ fees, losses, and remedies, whether known
or unknown (including Unknown Claims), existing or potential, suspected or unsuspected,
liquidated or unliquidated, legal, administrative, statutory, or equitable, that are, were or
could have been asserted in the Litigation or the Complaint, including, but not limited to,
claims that result from, arise out of, are based upon, or relate to the Data Breach, including,
without limitation, any claims, actions, causes of action, demands, damages, penalties,
losses, or remedies relating to, based upon, resulting from, or arising out of: (a) Equifax’s
information security policies and practices; (b) the allegations, facts, and/or circumstances
described in the Litigation and/or Complaint; (c) Equifax’s response to and notices about
the Data Breach; (d) the fraudulent use of any Alerted on Payment Cards (e) the
cancellation and reissuance of any Alerted on Payment Cards; and (f) any expenses
incurred investigating, responding to, or mitigating potential damage from the theft or
illegal use of Alerted on Payment Cards or the Data Breach, including but not limited to
any claims related to alleged damage to the financial services “ecosystem” (the “Released
Claims”).

9.2.

For the avoidance of doubt, the Released Claims include, without limitation, any claims,
causes of actions, remedies, or damages that were, or could have been, asserted in the
Litigation and also include, without limitation: any claims that a Releasing Party may have
under the law of any jurisdiction, including, without limitation, those arising under state or
federal law of the United States; causes of action under the common or civil laws of any
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state in the United States, including, but not limited to, unjust enrichment, negligence,
bailment, conversion, negligence per se, breach of contract, breach of implied contract,
breach of fiduciary duty, breach of implied covenant of good faith and fair dealing,
misrepresentation (whether fraudulent, negligent, or innocent), fraudulent concealment or
nondisclosure, invasion of privacy, public disclosure of private facts, and misappropriation
of likeness and identity; any causes of action based on privacy rights provided for under
the constitutions of the United States or of any states in the United States; any statutory
claims under state or federal law; and also including, but not limited to, any and all claims
in any state or federal court of the United States for damages, injunctive relief, restitution,
disgorgement, declaratory relief, equitable relief, attorneys’ fees and expenses, prejudgment interest, credit or financial account monitoring services, identity theft insurance,
the creation of a fund for future damages, statutory penalties, restitution, the appointment
of a receiver, and any other form of relief.
9.3.

As of the Effective Date, Defendants’ Released Persons will be deemed to have completely
released and forever discharged the Releasing Parties and Plaintiffs’ Released Persons from
and for any and all liabilities, claims, cross-claims, causes of action, rights, actions, suits,
debts, liens, contracts, agreements, damages, costs, attorneys’ fees, losses, expenses,
obligations, or demands of any kind whatsoever, whether known or unknown, existing or
potential, or suspected or unsuspected, whether raised by claim, counterclaim, setoff, or
otherwise, including any known or unknown claims, which they have or may claim now
or in the future to have, relating to the institution, prosecution, or settlement of the
Litigation, except for claims relating to the enforcement of the Settlement or this
Agreement, and for the submission of false or fraudulent claims for Settlement benefits.
For the avoidance of doubt, Defendants’ Released Persons release, as set forth in this
Paragraph, does not include entities that do not meet the definition of either Releasing
Parties or Plaintiffs Released Persons.

9.4.

“Unknown Claims” means any of the Released Claims that any Settlement Class Member,
including the Settlement Class Representatives, does not know or suspect to exist in its
favor at the time of the release of Defendants’ Released Persons that, if known by it, might
have affected its settlement with, and release of, the Defendants’ Released Persons, or
might have affected its decision not to object to and/or to participate in this Settlement.
With respect to any and all Released Claims, the Parties stipulate and agree that upon the
Effective Date, the Settlement Class Representatives expressly shall have, and each of the
other Settlement Class Members shall be deemed to have, and by operation of the Final
Approval Order and Judgment shall have, waived the provisions, rights, and benefits
conferred by Cal. Civ. Code §1542 to the extent applicable, and also any and all provisions,
rights, and benefits conferred by any law of any state, province, or territory of the United
States (including, without limitation, Montana Code Ann. §28-1-1602; North Dakota Cent.
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Code §9-13-02; and South Dakota Codified Laws §20-7-11), which is similar, comparable,
or equivalent to Cal. Civ. Code §1542, which provides:
A general release does not extend to claims which the creditor or releasing
party does not know or suspect to exist in his or her favor at the time of
executing the release, and that, if known by him or her would have
materially affected his or her settlement with the debtor or released party.
(Emphasis added.) Settlement Class Members, including the Settlement Class
Representatives, and any of them, may hereafter discover facts in addition to, or different
from, those that they now know or believe to be true with respect to the subject matter of
the Released Claims, but Settlement Class Representatives expressly shall have, and each
other Settlement Class Member shall be deemed to have, and by operation of the Final
Approval Order and Judgment shall have, upon the Effective Date, fully, finally, and
forever settled and released any and all Released Claims, including Unknown Claims. The
Parties acknowledge, and Settlement Class Members shall be deemed by operation of the
Final Approval Order and Judgment to have acknowledged, that the foregoing waiver is a
material element of the Settlement Agreement of which this release is a part.
9.5.

The Parties understand that if the facts upon which this Agreement is based are found
hereafter to be different from the facts now believed to be true, each Party expressly
assumes the risk of such possible difference in facts, and agrees that this Agreement,
including the releases contained herein, shall remain effective notwithstanding such
difference in facts. The Parties agree that in entering this Agreement, it is understood and
agreed that each Party relies wholly upon its own judgment, belief, and knowledge and that
each Party does not rely on inducements, promises, or representations made by anyone
other than those embodied herein.

9.6.

For purposes of clarity, the releases described herein are not intended to, and shall not
apply, to claims relating to the enforcement of this agreement.

9.7.

As of the Effective Date, Settlement Class Members shall be enjoined from prosecuting or
otherwise pursuing whether directly or in any other capacity any claim they have released
in this Settlement against any of Defendants’ Released Persons or based on any actions
taken by any of Defendants’ Released Persons that are authorized or required by this
Settlement or by the Final Approval Order and Judgment. It is further agreed that the
Settlement may be pleaded as a complete defense to any proceeding or action asserting
claims released by this Settlement
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Attorneys’ Fees, Costs, Expenses and Service Award
10.1.

Service Awards. Equifax will pay costs of Court-approved Service Awards to each of the
Financial Institution Plaintiffs, not to exceed $1,500 per Financial Institution Plaintiff.
Equifax shall fund such payment directly to the Financial Institution Plaintiffs, care of
Class Counsel, by wire transfer to Class Counsel’s escrow account, within thirty (30) days
of the Effective Date.

10.2.

Attorneys Fees’ and Expenses of Litigation. Equifax will pay Court-approved Class
Counsel attorneys’ fees, costs, and expenses, in an amount not to exceed $2,000,000 in fees
and $250,000 in costs and expenses. Equifax shall make such payment to Class Counsel,
by wire transfer, within thirty (30) days of the Effective Date.

10.3.

Notwithstanding anything herein, no decision by the Court, or modification or reversal or
appeal of any decision by the Court, that fails to approve, in whole or in part, the amounts
of requested Service Awards and/or attorneys’ fees, costs, and expenses will prevent the
Settlement Agreement from becoming effective, nor will it be grounds for termination of
this Settlement Agreement. If the Court declines to approve, in whole or in part, the
requested Service Award and/or attorneys’ fees, costs, and expenses in the amount set forth
above, or at all, the remaining provisions of this Settlement Agreement will remain in full
force and effect. The finality or effectiveness of the Settlement will not be dependent on
the Court awarding Class Counsel any particular amount of attorneys’ fees or costs or
Service Awards.

10.4.

Neither Class Counsel’s application for nor any individual’s entitlement to a Service
Award shall be conditioned in any way upon such individual’s support for this Settlement.

10.5.

Class Counsel, in their sole discretion, shall allocate and distribute the amount of attorneys’
fees, costs, and expenses awarded by the Court among Plaintiffs’ counsel of record.
Termination

11.1.

Equifax shall have the sole discretion to terminate the Settlement Agreement if Settlement
Class Members representing a certain number of Alerted on Payment Cards or percentage
of the Settlement Class elect to opt-out of the Settlement Class. That number is separately
agreed to by the Parties and will be submitted to the Court for in camera review if
requested. If Equifax elects to terminate the Settlement Agreement, it must notify Class
Counsel that it intends to pursue that right pursuant to this provision, if any such right
exists, no later than 35 days after the Opt-Out Deadline.

11.2.

If the requirements to terminate the Settlement Agreement set forth in Paragraph 11.1 are met
and Equifax provides Class Counsel with notice of its intent to terminate the Settlement
Agreement, Class Counsel will have 60 days from the date of such notice for the purposes of
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communicating with any opt-outs to attempt to have such Settlement Class Members withdraw
their opt-outs and remain in the Settlement Class.

11.3.

11.4.

This Settlement Agreement may be terminated by either the Settlement Class
Representatives or Equifax by serving on counsel for the opposing Party; and filing with
the Court a written notice of termination within 14 days (or such longer time as may be
agreed between Class Counsel and Equifax) after any of the following occurrences:
a.

Class Counsel and Equifax mutually agree to termination before the Effective Date;

b.

the Court rejects, materially modifies, materially amends or changes, or declines to
preliminarily or finally approve the Settlement;

c.

an appellate court reverses the Final Approval Order and Judgment, and the
Settlement is not reinstated and finally approved without material change by the
Court on remand;

d.

the Court, or any reviewing appellate court, incorporates material terms or
provisions into, deletes or strikes material terms or provisions from, or materially
modifies, amends, or changes the proposed Preliminary Approval Order,
Preliminary Approval Order, proposed Final Approval Order and Judgment, Final
Approval Order and Judgment, or Settlement; or

e.

the Effective Date does not occur.

In the event of a termination, as provided for in the Settlement, the Settlement shall be
considered null and void; all of the Parties’ obligations under the Settlement shall cease to
be of any force and effect; and any Court orders approving certification of the Settlement
Class and any other orders entered pursuant to this Agreement shall be deemed null and
void and vacated and shall not be used in or cited by any person or entity in support of
claims or defenses or in support or in opposition to a class certification motion; the Parties
shall return to the status quo ante in the Litigation, as if the Parties had not entered into this
Settlement. In such an event, the fact of this Settlement and that Defendants did not oppose
certification of any class under the Settlement, shall not be used or cited by any person or
entity, including in any contested proceeding relating to certification of any proposed class.
In addition, in the event of such a termination, all of the Parties’ respective pre-Settlement
claims and defenses will be preserved, including all defenses to class certification. Further,
if Equifax elects to terminate the Settlement pursuant to Section 11.1, the parties agree to
conduct good faith settlement discussions during a 30 day period following Equifax’s
notice of termination, including renewed mediation if feasible. If, after that 30 day period,
a resolution is not reached, the case will go back into litigation.
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No Admission of Liability
12.1.

This Agreement, whether or not consummated, any communications and negotiations
relating to this Agreement or the Settlement, and any proceedings taken pursuant to this
Agreement:
a. Shall not be offered or received against any Defendant as evidence of or construed
as or deemed to be evidence of any presumption, concession, or admission by any
Defendant with respect to the truth of any fact alleged by any Plaintiff or the validity
of any claim that has been or could have been asserted in the Litigation or in any
other litigation, or the deficiency of any defense that has been or could have been
asserted in the Litigation or in any other litigation, or of any liability, negligence,
fault, breach of duty, or wrongdoing of any Defendant;
b. Shall not be offered or received against any Defendant as evidence of a
presumption, concession or admission of any fault, misrepresentation or omission
with respect to any statement or written document approved or made by any
Defendant;
c. Shall not be offered or received against any Defendant as evidence of a
presumption, concession or admission with respect to any liability, negligence,
fault, breach of duty, or wrongdoing, or in any way referred to for any other reason
as against any Defendant, in any other civil, criminal or administrative action or
proceeding, other than such proceedings as may be necessary to effectuate the
provisions of this Agreement; provided, however, that if this Agreement is
approved by the Court, the Parties may refer to it to effectuate the liability
protection granted them hereunder;
d. Shall not be construed against any Defendant as an admission or concession that
the consideration to be given hereunder represents the amount that could be or
would have been recovered after trial; and
e. Shall not be construed as or received in evidence as an admission, concession or
presumption against any Settlement Class Representative or any Settlement Class
Member that any of their claims are without merit, or that any defenses asserted by
any Defendants have any merit, or that damages recoverable under the Actions
would not have exceeded the amounts provided for in this Agreement.

12.2.

Equifax disputes the claims alleged in the Litigation and does not, by this Settlement or
otherwise, admit any liability or wrongdoing of any kind. Equifax has agreed to enter into
this Settlement solely to avoid the further expense, inconvenience, and distraction of
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burdensome and protracted litigation and to be completely free of any further claims that
were asserted or could have been asserted in the Litigation.
12.3.

Class Counsel and Settlement Class Representatives believe that the claims asserted in the
Litigation have merit, and they have examined and considered the benefits to be obtained
under the Settlement, risks associated with the continued prosecution of this complex,
costly, and time-consuming Litigation, and likelihood of success on the merits of the
Litigation. Class Counsel and Settlement Class Representatives have concluded that the
Settlement Agreement is fair, adequate, reasonable, and in the best interests of the
Settlement Class Members.

12.4.

The Parties understand and acknowledge that this Settlement constitutes a compromise and
settlement of disputed claims. No action taken by the Parties, either previously or in
connection with the negotiations or proceedings connected with this Settlement, shall be
deemed or construed to be an admission of the truth or falsity of any claims or defenses
heretofore made, or an acknowledgment or admission by any Party of any fault, liability,
or wrongdoing of any kind whatsoever.

12.5.

Neither the Settlement nor any act performed or document executed pursuant to or in
furtherance of the Settlement: (a) is, may be deemed to be, or may be used as an admission
of, or evidence of, the validity of any claim made by Plaintiffs or Settlement Class
Members, or of any wrongdoing or liability of the Defendants’ Released Persons; or (b) is,
may be deemed to be, or may be used as an admission of, or evidence of, any fault or
omission of the Defendants’ Released Persons in the Litigation or in any proceeding in any
court, administrative agency, or other tribunal.
Miscellaneous

13.1.

Confidentiality. Prior to the filing of the motion for preliminary approval, the parties agree
to keep the Settlement’s terms and existence strictly confidential unless otherwise required
by law or as reasonably determined by Defendants as necessary or appropriate in order to
comply with financial reporting and disclosure obligations. . The Limitations in this
Section 13.1 shall not apply to: (1) communications between Plaintiffs’ Counsel and their
clients (including Settlement Class Members); (2) any SEC or other contractual or legal
disclosure obligations that Equifax may have; (3) Equifax’s communications with its
employees; (4) the ability of the Parties to communicate with the payment card brands
about the Settlement, in order to facilitate notice to the Settlement Class, as provided in the
Settlement Agreement; (5) the ability of Equifax to notify its insurers about the Settlement;
(6) the ability of the Parties to communicate with necessary third parties for the purpose of
facilitating the administration of the Settlement. The Parties may also disclose the
Settlement’s terms and existence to its insurers or auditors provided that they agree to
maintain such information as confidential. Neither party shall make any oral or written
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statement about the other party that is intended or reasonably likely to disparage the other
party, or otherwise degrade the other party’s reputation in connection with the Settlement.
13.2.

Escrow Account Bank. Class Counsel, subject to Equifax’s approval—which shall not be
unreasonably withheld—shall select the bank at which the Escrow Account shall be
established, and all funds shall be held exclusively in an interest-bearing account or
accounts where the principal will not decrease and is fully insured by the United States
Government or an agency thereof, including certificates of deposit, a U.S. Treasury Fund
or a bank account that is either (a) fully insured by the Federal Deposit Insurance
Corporation (“FDIC”) or (b) secured by instruments backed by the full faith and credit of
the United States Government. The Escrow Account Bank shall reinvest the proceeds of
these instruments as they mature in similar instruments at their then-current market rates.
Equifax shall not bear any responsibility for or liability related to the investment of the
Escrow Account by the Escrow Account Bank.

13.3.

Singular and Plurals. As used in this Settlement, all references to the plural shall also mean
the singular and all references to the singular shall also mean the plural whenever the
context so indicates.

13.4.

Binding Effect. This Settlement shall be binding upon, and inure to the benefit of, the
successors and assigns of the Releasing Parties and Defendants’ Released Persons.

13.5.

Settlement Class Member Communications. Equifax shall not substantively communicate
with any Settlement Class Member during the pendency of the settlement approval process
regarding the Settlement, including the decision to opt-out or the relief being awarded in
the Settlement. For purposes of clarity, this provision restricts only communications
regarding the Settlement; it does not purport to limit any other communications.

13.6.

Cooperation of Parties. The Parties to this Settlement agree to cooperate in good faith to
prepare and execute all documents, seek Court approval, defend Court approval, and do all
things reasonably necessary to complete and effectuate the Settlement, as described herein.
Nothing in this provision is intended to limit any Party’s right to terminate the Settlement
in accordance with its terms.

13.7.

Obligation to Meet and Confer. Before filing any motion in the Court raising a dispute
arising out of, or related to, this Settlement, the Parties shall consult with each other and
certify to the Court that they have consulted in good faith.

13.8.

Entire Agreement. This Settlement (along with any exhibits attached hereto) constitutes a
single, integrated written contract expressing the entire agreement of the Parties relative to
the subject matter hereof. No covenants, agreements, representations, or warranties of any
kind whatsoever have been made by any Party hereto, except as provided for herein.
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13.9.

Drafting. The Parties agree that no single Party shall be deemed to have drafted this
Agreement, or any portion thereof, for purpose of the invocation of the doctrine of contra
proferentem. This Agreement is a collaborative effort of the Parties and their attorneys.

13.10. Modification or Amendment. This Agreement may not be modified or amended, nor may
any of its provisions be waived, except by a writing signed by the Parties who executed
this Agreement or their Successors.
13.11. Waiver. The failure of a Party hereto to insist upon strict performance of any provision of
this Agreement shall not be deemed a waiver of such Party’s rights or remedies or a waiver
by such Party of any default by another Party in the performance or compliance of any of
the terms of this Agreement. In addition, the waiver by one Party of any breach of this
Agreement by any other Party shall not be deemed a waiver of any other prior or subsequent
breach of this Agreement.
13.12. Successors. This Agreement shall be binding upon and inure to the benefit of the
Successors and assigns of the Parties thereto.
13.13. Survival. The Parties agree that the terms set forth in this Agreement shall survive the
signing of this Agreement.
13.14. No Conflict Intended. Any inconsistency between the headings used in this Settlement and
the text of the paragraphs of this Settlement shall be resolved in favor of the text.
13.15. Governing Law. The Settlement shall be construed in accordance with, and be governed
by, the laws of the state of Georgia, without regard to the principles thereof regarding
choice of law.
13.16. Counterparts. This Settlement may be executed in any number of counterparts, each of
which shall be deemed an original, but all of which, together, shall constitute one and the
same instrument, even though all signatories do not sign the same counterparts. Original
signatures are not required. Any signature submitted by facsimile or through email of an
Adobe PDF shall be deemed an original.
13.17. Jurisdiction. The Court shall retain jurisdiction over the implementation, enforcement, and
performance of this Settlement and shall have exclusive jurisdiction over any suit, action,
proceeding, or dispute arising out of, or relating to, this Settlement that cannot be resolved
by negotiation and agreement by counsel for the Parties. The Court shall retain jurisdiction
with respect to the administration, consummation, and enforcement of the Settlement and
shall retain jurisdiction for the purpose of enforcing all terms of the Settlement. The Court
shall also retain jurisdiction over all questions and/or disputes related to the Notice Program
and Settlement Administration. As part of its agreement to render services in connection
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with this Settlement Agreement, the Settlement Administrator shall consent to the
jurisdiction of the Court for this purpose.
13.18. Exhibits. The Exhibits to this Agreement are expressly incorporated by reference and made
part of the terms and conditions set forth herein.
13.19. Notices. All notices to Class Counsel provided for herein, shall be sent by overnight mail
and email to:
Joseph P. Guglielmo
SCOTT+SCOTT ATTORNEYS AT LAW LLP
230 Park Avenue, 17th Floor
New York, NY 10169
Tel: 212-223-6444
jguglielmo@scott-scott.com
Gary F. Lynch
CARLSON LYNCH LLP
1133 Penn Avenue, 5th Floor
Pittsburgh, PA 15222
Tel: 412-253-6307
glynch@carlsonlynch.com
All notices to Equifax provided for herein, shall be sent by overnight mail and email to:
David L. Balser
Phyllis B. Sumner
S. Stewart Haskins II
KING & SPALDING LLP
1180 Peachtree Street, N.E.
Atlanta, Georgia 30309
Tel.: 404.572.4600
dbalser@kslaw.com
psumner@kslaw.com
shaskins@kslaw.com
The notice recipients and addresses designated above may be changed by written notice.
Upon the request of any of the Parties, the Parties agree to promptly provide each other
with copies of objections, requests for exclusion, or other filings received as a result of the
Notice Program.
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13.20. Authority. Any person executing this Settlement in a representative capacity represents and
warrants that he or she is fully authorized to do so and to bind the Party on whose behalf
he or she signs this Settlement to all of the terms and provisions of this Settlement.
13.21. Arms’ Length Negotiation. The Parties agree that the amounts paid and the other terms of
the Settlement were negotiated at arm’s length and in good faith by the Parties, and reflect
the Settlement that was reached voluntarily after extensive negotiations and consultation
with experienced legal counsel, who were fully competent to assess the strengths and
weaknesses of their respective clients’ claims or defenses.
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MURRAY LAW FIRM
650 Poydras Street, Suite 2150
New Orleans, LA 70130
Stacey P. Slaughter
ROBINS KAPLAN LLP
800 LaSalle Avenue Suite 2800 Minneapolis, MN
Charles H. Van Horn
BERMAN FINK VANHORN P.C.
3475 Piedmont Road, Suite 1100
Atlanta, GA 30305
Allen Carney
CARNEY BATES & PULLIAM, PLLC
519 W. 7th Street
Little Rock, AR 72201
Bryan L. Bleichner
CHESTNUT CAMBRONNE PA
17 Washington Avenue North
Suite 300
Minneapolis, MN 55401
Karen Hanson Riebel
LOCKRIDGE GRINDAL NAUEN P.L.L.P.
100 Washington Ave. S., Suite 2200
Minneapolis, MN 55401
Karen S. Halbert
ROBERTS LAW FIRM, PA
20 Rahling Circle
P.O. Box 241790
Little Rock, AR 72223
Brian C. Gudmundson
ZIMMERMAN REED LLP
1100 IDS Center, 80 South 8th Street
Minneapolis, MN 55402
Financial Institution Plaintiffs’ Steering
Committee

33

Case 1:17-md-02800-TWT Document 1107-4 Filed 05/15/20 Page 35 of 93

Exhibit 1 to Settlement Agreement
Claims Administration and Distribution Plan
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CLAIMS ADMINISTRATION AND DISTRIBUTION PLAN
The provisions below are subject to the terms and definitions set forth in the
Settlement Agreement and Release (the “Agreement”) filed with the Court in the
Financial Institutions track of the litigation styled In re: Equifax, Inc. Customer Data
Security Breach Litigation, Case No. 1:17-md-2800-TWT (N.D. Ga.) (the
“Litigation”). Terms used throughout this Claims Administration and Distribution
Plan (the “Plan”) shall have the same meaning as in the Agreement. To the extent
any provisions in this Plan are inconsistent with the Agreement, those terms in the
Agreement control. The Court overseeing the Litigation shall have the ultimate
oversight and approval of this Plan.
I.

Claims Period. The Claims Period will run for 180 days after the Notice
Deadline.

II.

Claims Process. Settlement Class Members may submit Claim Forms to the
Settlement Administrator electronically through the Settlement Website or by
mail to the Settlement Administrator. Claim Forms must be submitted
electronically or postmarked before midnight on the final day of the Claims
Period. All Claims Forms must be submitted during the Claims Period and in
the manner set forth in the Agreement and this Plan.
A.

The Settlement Administrator will mail copies of the Claim Forms and
Notice to Settlement Class Members. Settlement Class Members
submitting a claim must submit an accurate and complete Claims Form,
signed under penalty of perjury, and supporting documentation as
needed, to the Settlement Administrator.

B.

In its discretion, to be reasonably exercised, the Settlement
Administrator will review, determine the validity of, and process all
claims submitted by Settlement Class Members. The Settlement
Administrator may require supplementation of a completed Claim
Form or additional information needed to validate or audit a claim. To
the extent that a Settlement Class Member fails to provide any
supplementation or additional information if requested, the Settlement
Administrator may determine that the Settlement Class Member failed
to submit a valid claim and therefore reject that claim. Subject to the
appeal rights set forth herein, the decision of the Settlement
Administrator with respect to the validity of a claim shall be final.
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C.
III.

IV.

The Settlement Administrator will process valid claims of Settlement
Class Members and distribute payments after the Effective Date.

Fixed Payment Claims. A Settlement Class Member can seek a fixed payment
based on the number of Alerted on Payment Cards that the Settlement Class
Member issued. To be eligible to receive a Fixed Payment Award, a
Settlement Class Member must submit a valid Claim Form stating the number
of Alerted on Payment Cards issued by that Settlement Class Member.
Settlement Class Members do not need to submit evidence of costs that they
incurred in order to be eligible to receive a Fixed Payment Award. Each
Settlement Class Member that submits a valid claim will be eligible for a
payment in the amount of $4.50 per Alerted on Payment Card issued by such
Settlement Class Member (“Fixed Payment Award”). The Settlement
Administrator, in its discretion to be reasonably exercised, will evaluate
claims submitted for Fixed Payment Awards to determine: a) whether the
claimant is a Settlement Class Member and submitted a complete and accurate
Claim Form; and b) whether the claimant issued the number of Alerted on
Payment Cards for which claimant seeks a Fixed Payment Award, based on a
comparison of the information submitted and information provided by Class
Counsel pursuant to Section 6.3 of the Agreement.
Documented Out-of-Pocket Claims. In addition to Fixed Payment Awards,
Settlement Class Members may receive financial compensation for
Documented Out-of-Pocket Claims, not to exceed $5,000 per Settlement
Class Member, subject to a pro rata reduction as discussed below
(“Documented Out-of-Pocket Award”). The Settlement Administrator shall:
a) verify that each entity that submits a Documented Out-of-Pocket Claim is
a Settlement Class Member and submitted a complete and accurate Claim
Form, including required documentation; b) evaluate claims from Settlement
Class Members to determine whether the Documented Out-of-Pocket Claims
are of the type permitted; and c) review the Claim Form and any supporting
documentation submitted to determine whether the Documented Out-ofPocket Claims are unreimbursed out-of-pocket expenses incurred directly as
a result of, and specifically associated with, the Data Breach. Settlement Class
Members with Documented Out-of-Pocket Claims must provide
documentation supporting their claims, as outlined below. Documented Outof-Pocket Awards are available to compensate Settlement Class Members for
the following types of costs:
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A.

B.

Reimbursement for Fraudulent Activity on Alerted on Payment Cards:
1.

A Settlement Class Member may submit a claim for the amount
of reimbursements made to its customers for fraudulent activity
on Alerted on Payment Cards (“Card-Related Fraud Award”)
that occurred between July 6, 2017 and December 20, 2017 and
that have not previously been reimbursed to the Settlement Class
Member.

2.

A claim for a Card-Related Fraud Award shall be supported by
documentation that demonstrates that: (1) the fraudulent activity
occurred on an Alerted on Payment Card; (2) the fraudulent
activity occurred between July 6, 2017 and December 20, 2017;
(3) the Settlement Class Member making the claim reimbursed
its customer within four months after being notified of the
fraudulent activity; and (4) the fraudulent activity involved use
of the payment card information that was stolen in the Data
Breach. Satisfactory documentation may include, but is not
limited to, correspondence with customers, correspondence with
card brands regarding fraudulent activity on payment cards,
payment card and/or bank statements, and police reports. No
specific documentation shall be required, but the Settlement
Administrator may reject any claims that, in the Settlement
Administrator’s discretion, are not substantiated with sufficient
documentary evidence or are related to transactions that would
require information not compromised in the Data Breach to
complete.

Reimbursement for Other Direct Out-of-Pocket Expenses: A
Settlement Class Member may submit a claim for the following types
of unreimbursed direct out-of-pocket expenses incurred directly as a
result of, and specifically associated with, the Data Breach:
a.

Expenses actually incurred between May 13, 2017 and
December 20, 2017 to reimburse customers for fraudulent
banking activity that occurred as a direct result, and
specifically because, of the Data Breach. (“Non-Card
Related Fraud Expense”).
A claim for a Non-Card Related Fraud Expense shall be
supported by the following documentation which will be
3
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set forth on the Claims Form: (1) bank statements, paid
invoices or other documentation showing the timing and
amounts of reimbursements which are being claimed; (2)
documentation showing that the reimbursements were due
to the fraudulent use of the reimbursed customer’s PII of
the type that was impacted in the Data Breach (i.e., name,
address, birth date, Social Security Number, and/or
driver’s license number) (such as a police report,
investigative report, or correspondence with the customer
who received the reimbursement); and (3) an attestation
explaining the basis for the claimant’s assertion that the
fraud for which the claimant seeks reimbursement
occurred directly as a result, and specifically because, of
the Data Breach, and stating that claimant has not
previously been reimbursed for the expenses.
b.

The following costs that the Settlement Class Member
incurred as a direct result, and specifically because, of the
Data Breach (“Breach-Related Expenditures”):
(1)

Costs actually incurred between September 7, 2017
and December 20, 2017 for customer authentication
or fraud detection services procured and/or
implemented by the Settlement Class Member
directly as a result of, and specifically in response
to, the Data Breach.

(2)

Any claim for a Breach-Related Expenditure shall
be supported by the following documentation: (1)
document/s showing amounts paid for the services
and reflecting when the services were first
purchased; (2) a description of the services for
which reimbursement is being sought (such as a
brochure or other descriptive materials from the
service provider); and (3) an attestation explaining
that the services were purchased directly as a result,
and specifically because, of the Data Breach and
were not purchased in response to any other data
breach, regulatory requirement, or industry best
practice.
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V.

Disputes and Appeals.
A.

B.

To the extent the Settlement Administrator determines a Fixed Payment
Claim or Documented Out-of-Pocket Claim is deficient in whole or
part, within 14 days after making such a determination or as soon as
reasonably practicable, the Settlement Administrator shall notify the
claimant, via email or mail to the address specified in the Claim Form,
of the deficiency identified by the Settlement Administrator. The
Settlement Administrator shall have the sole discretion and authority to
determine whether a Fixed Payment Claim or Documented Out-ofPocket Claim is deficient in whole or part but may consult with the
Parties in making individual determinations. Within 14 days of such
notice, the claimant shall respond to the Settlement Administrator by
reply email by stating whether the claimant accepts the Settlement
Administrator’s determination regarding the claim, rejects the
Settlement Administrator’s determination regarding the claim, or seeks
to cure the identified deficiencies. Any attempt to cure the identified
deficiency, such as additional information, an amended Claim Form, or
amended or additional documentation, must be submitted by the
claimant along with its reply email.
1.

If claimant agrees with the Settlement Administrator’s decision
or fails to timely respond to the notice provided hereunder, then
the Settlement Administrator’s determination regarding the
claim shall be deemed final.

2.

If the claimant rejects the Settlement Administrator’s
determination regarding the Disputed Claim or seeks to cure the
identified deficiencies, the Settlement Administrator will have
10 days to reconsider the original determination, make a final
determination, and communicate the final determination to the
claimant by email (the “Final Determination”). The claimant will
then have 10 days to reply back to the Settlement Administrator
to accept or reject the final determination. If claimant fails to
timely respond to the notice provided hereunder, then the
claimant shall be deemed to have accepted the Settlement
Administrator’s final determination.

If the claimant disputes a Final Determination, then the Settlement
Administrator shall provide Class Counsel and Defendants’ Counsel a
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copy of the Settlement Class Member’s dispute and Claim Form along
with all documentation or other information submitted by the claimant.
1.

Class Counsel and Defendants’ Counsel will confer regarding
the claim submission. If Class Counsel and Defendants’ Counsel
agree on approval or rejection of the claim, in whole or in part,
then that determination shall be final.

2.

If Class Counsel and Defendants’ Counsel cannot agree on
approval or rejection of the claim, in whole or part, the dispute
will be submitted to the Court. The Court will have final, nonappealable decision-making authority.

VI.

Settlement Website. The Settlement Administrator will establish and maintain
the Settlement Website which will contain the relevant Settlement documents,
set forth the relevant deadlines relating to the Settlement, including any
hearing date, in order to permit Settlement Class Members to obtain
information about the Settlement Class Members’ rights and options under
the Settlement and submit claims during the Claims Period. The Settlement
Website will:

VII.

Be available for informational purposes within 7 days after the Court’s entry
of the Preliminary Approval Order and for submission of claims on or before
the Notice Deadline;

VIII. Be maintained for at least 60 days after the Effective Date or until all funds
are distributed from the Escrow Account, whichever is later; and
IX.

Include answers to frequently asked questions, including an email address and
a toll-free number to contact the Settlement Administrator with any questions
relating to the Settlement.

X.

Include hyperlinked access to the Settlement, Notice, Preliminary Approval
Order, Claim Form, Complaint, and such other documents as Class Counsel
and Equifax’s counsel agree to post, or that the Court orders to be posted.

XI.

Allow Settlement Claims Members to submit claims electronically,

XII.

Creation of Escrow Account: Within 14 business days or as soon thereafter as
is reasonably practicable after the Effective Date or, if after the Effective Date,
the Claims Deadline, the Settlement Administrator shall create the Escrow
Account, calculate the dollar amount of all Approved Claims, and inform
6
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Equifax of that amount. Within 20 business days of receiving notification
from the Settlement Administrator of the dollar amount of Approved Claims,
Equifax shall transfer funds to the Escrow Account to pay Approved Claims.
These funds will be used solely for payment of Approved Claims and shall
not exceed an amount equal to the aggregate amount of Approved Claims or
$5,500,000, whichever is less.
XIII. Payment Process for Approved Claims:
XIV. Immediately following the creation of the Escrow Account and the transfer of
funds described in Section XII, above, the Settlement Administrator shall
begin to process payments for Approved Claims.
XV.

Within thirty (30) days of the Funds Transfer Date, the Settlement
Administrator shall mail a check for the amount of any Approved Claims to
the address provided by the Settlement Class Member in the Claim Form or
to the Settlement Class Member’s preferred address if updated with the
Claims Administrator. If a check is returned as undeliverable with forwarding
address information, the Settlement Administrator shall re-mail the check to
the updated address as indicated. For any checks that are returned
undeliverable without forwarding address information, the Settlement
Administrator will make reasonable efforts to re-deliver the check, including
verifying if an updated address or contact person is available, and by
attempting to contact the Settlement Class Member in order to obtain an
updated address or contact person.

XVI. Any check will include its expiration date, if applicable, and the Settlement
Class Member’s name. The Settlement Administrator will inform the
Settlement Class Member that the check is for the “Equifax Financial
Institution Data Breach Settlement.” Checks not cashed within 90 days shall
no longer be valid.
XVII. After all appeals have been resolved pursuant to Section V, above, and all
issued checks issued under this Section XV have expired, any funds remaining
in the Escrow Account shall be donated to a charitable organization selected
by Class Counsel and approved by the Court.
XVIII. Pro-Rata Reductions: In the event that Approved Claims exceed $5,500,000,
Approved Claims shall be paid as follows: (1) all Fixed Payment Claims shall
be paid before any Documented Out-of-Pocket Claims are paid; (2) each
Settlement Class Member that submits a Documented Out-of-Pocket Claim
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will be paid a pro rata share of the funds remaining in the Escrow Account
after payment of the Fixed Payment claims, so that each Settlement Class
Member will receive a percentage of its Approved Documented Out-ofPocket Award equal to the amount of funds remaining the Escrow Account
divided by the total amount of Document Out-of-Pocket Awards that have
been Approved for payment.
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Exhibit 2 to Settlement Agreement
Long Form Notice
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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
If your financial institution issued one or more payment cards identified as having been at risk as a
result of the data breach that Equifax announced in 2017, it could get a payment from a class action
settlement.
A federal court authorized this notice. This is not a solicitation from a lawyer.

Your financial institution’s legal rights are affected whether you act or don’t act. Read this notice carefully.


A settlement has been proposed to resolve lawsuits against Equifax Inc. and Equifax Information Services LLC
(“Equifax”) brought by financial institutions and associations as a result of a third-party criminal cyberattack on
Equifax, which was announced by the company in 2017 and affected payment cards belonging to approximately
209,000 consumers (the “Data Breach”).



The lawsuits, referred to collectively as the “Financial Institution Track” in In re: Equifax, Inc. Customer Data
Security Breach Litigation, Case No. 1:17-md-2800-TWT (N.D. Ga.), assert claims on behalf of a class of
financial institutions related to the Data Breach and Equifax’s data security practices. These claims include
alleged negligence, negligence per se, violations of various state unfair and deceptive trade practices statutes, and
seek injunctive and declaratory relief. Equifax denies these allegations, any wrongdoing, and that it is liable in
any amount to the financial institutions.



Under the Settlement, Equifax will pay, on a claims-made basis, up to $5.5 million into an escrow account out of
which the Settlement Administrator will make payments to Settlement Class Members who timely submit valid
claims. Two types of claims may be made: “Fixed Payment Claims” and “Documented Out-of-Pocket Claims.”
A Settlement Class Member may make one or both types of Claims. The different types of Claims are explained
later in this notice.



In addition, Equifax has agreed to adopt and/or maintain certain practices related to its data security and to pay
separately the costs of notice, settlement administration, and, if approved by the Court, up to $2 million in fees
and $250,000 in costs and expenses to attorneys for the Settlement Class. In addition, if approved by the Court,
Equifax will pay service awards of $1,500 to each class representative.
YOUR LEGAL RIGHTS AND OPTIONS IN THIS SETTLEMENT
SUBMIT A CLAIM FORM

If eligible, your financial institution will receive a cash payment. This is the
only way to get compensation from the Settlement.

EXCLUDE YOUR
FINANCIAL INSTITUTION

If you ask to be excluded, you will not receive a cash payment, but you may
be able to file your own lawsuit against Equifax for the same claims. This is
the only option that leaves your financial institution the right to file its own
lawsuit against Equifax and/or Defendants’ Released Persons (defined in the
Settlement Agreement) for the claims that are being resolved by the
Settlement. In order to be effective, a request to be excluded from the
Settlement must include all information required by the Settlement.

OBJECT

Your financial institution can remain in the Settlement Class and file an
objection telling the Court why you do not like the Settlement. If your
objections are overruled, your financial institution will be bound by the
Settlement.

DO NOTHING

If you do nothing, you will not receive any cash payment. If you do nothing,
you will also forfeit your right to sue or bring any claim against Equifax
and/or Defendants’ Released Persons related to the Data Breach.

Questions? Call 1‐XXX‐XXX‐XXXX toll free, or visit [Website]
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These rights and options—and the deadlines to exercise them—are explained in this notice.



The Court in charge of this case still has to decide whether to approve the Settlement. Payments will be made if
the Court approves the Settlement and after any appeals are resolved. Please be patient.

Basic Information............................................................................................................. Page X
1.
2.
3.
4.

Why did my financial institution get this notice package?
What is this lawsuit about?
Why is this a class action?
Why is there a settlement?

Who is Part of the Settlement ......................................................................................... Page X
5.
6.
7.

How does a financial institution know if it is part of the settlement?
Are there exceptions to being included?
I am still not sure if my financial institution is included.

The Settlement Benefits ................................................................................................... Page X
8.
9.

What does the settlement provide?
How much will my financial institution’s payment be?

How To Get a Payment – Submitting a Claim Form ................................................... Page X
10. How can my financial institution get a payment?
11. When would my financial institution get its payment?
12. What is my financial institution giving up to get a payment or remain in the Settlement Class?

Excluding Your Financial Institution from the Settlement ......................................... Page X
13. How can my financial institution opt out of the settlement?
14. If my financial institution doesn’t opt out, can it sue Equifax for the same thing later?
15. If my financial institution excludes itself, can it get money from this settlement?

The Lawyers and Financial Institutions Representing You ........................................ Page X
16. Does my financial institution have a lawyer in the case?
17. How will the lawyers and financial institutions representing the class be paid?

Objecting to the Settlement ............................................................................................. Page X
18. How does a financial institution tell the Court that it does not like the settlement?
19. What is the difference between objecting and excluding/opting out?

The Court’s Final Approval Hearing ............................................................................. Page X
20. When and where will the Court decide whether to approve the settlement?
21. Does my financial institution have to attend the hearing?

If You Do Nothing ............................................................................................................ Page X
22. What happens if my financial institution does nothing at all?

Getting More Information .............................................................................................. Page X
23. How do I get more information?

Questions? Call 1‐XXX‐XXX‐XXXX toll free, or visit [Website]
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BASIC INFORMATION

Your financial institution may have issued payment cards identified in one of the alerts (or a similar document) sent
out by Visa, MasterCard, American Express, or Discover related to the Data Breach.
The Court authorized this notice because you have a right to know about your financial institution’s rights under a
proposed class action settlement before the Court decides whether to approve the Settlement. If the Court approves
the Settlement, and after objections and appeals are resolved, a settlement administrator appointed by the Court will
make the cash payments that the Settlement allows.
This package explains the lawsuits, the Settlement, your financial institution’s rights, what benefits are available, who
is eligible for them, and how to get them.
The Court in charge of the case is the United States District Court for the Northern District of Georgia, and the case
is known as the “Financial Institution Track” in In re: Equifax, Inc. Customer Data Security Breach Litigation, Case
No. 1:17-md-2800-TWT (N.D. Ga.). The financial institutions and associations who sued are called “Plaintiffs,” and
the companies they sued, Equifax Inc. and Equifax Information Services LLC, are the “Defendants.”

The lawsuits referred to collectively as the “Financial Institution Track” in In re: Equifax, Inc. Customer Data Security
Breach Litigation, Case No. 1:17-md-2800-TWT (N.D. Ga.), are related to the Data Breach and assert claims against
Equifax for alleged negligence, negligence per se, violations of various state unfair and deceptive trade practices
statutes, and injunctive and declaratory relief. The financial institutions seek to recover damages in the lawsuits for
the expense of payment card reissuance, amounts paid to cover fraudulent payment card charges, and other costs
allegedly incurred as a result of the Data Breach. Equifax denies the allegations, any wrongdoing, and that it is liable
in any amount to the financial institutions. The Court has not decided whether Equifax has any legal liability.

In a class action, one or more entities called “class representatives” sue on behalf of themselves and other entities with
similar claims. All of these entities together are the “class” or “class members.” One court resolves the issues for all
class members, except for those who exclude themselves from the settlement class.

The Court has not decided in favor of Plaintiffs or Equifax. Instead, both sides agreed to the Settlement. The
Settlement is not an admission that Equifax did something wrong, but rather a compromise to end the lawsuits. By
agreeing to settle, both sides avoid the costs, risks, and uncertainties of a trial and related appeals, while providing
benefits to members of the Settlement Class. The Settlement Class Representatives and the attorneys for the
Settlement Class think the Settlement is best for all class members.

WHO IS PART OF THE SETTLEMENT

Your financial institution is a member of the Settlement Class and affected by the Settlement if:


It is a financial institution in the United States (including its Territories and the District of Columbia);
and



It issued one or more “Alerted On Payment Card,” which includes any payment card (including debit

Questions? Call 1‐XXX‐XXX‐XXXX toll free, or visit [Website]
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and credit cards) that was identified as having been at risk as a result of the Data Breach in the
following alerts or similar documents issued by Visa, MasterCard, Discover, or American Express: (i)
in an alert in the MasterCard series ADC 004129-US-17 (e.g., ADC 004129-US-17-1, ADC 004129US-17-2, ADC 004129-US-17-3); (ii) in an alert in the Visa series US-2017-0448-PA (e.g., US-20170448a-PA, US-2017-0448b-PA, US-2017-0448c-PA); (iii) in alert American Express Incident Number
C1709012512; and (iv) in a similar notice issued by Discover, the recipients of which were identified
by Discover in discovery in the Action.
Specifically excluded from the Settlement Class are the Court, and any immediate family members of the Court;
directors, officers, and employees of Defendants; parents, subsidiaries, and any entity in which Defendants have a
controlling interest; and financial institutions who timely and validly request exclusion from the Settlement Class.

If your financial institution excludes itself from the Settlement, it is no longer part of the Settlement Class and will no
longer be eligible to receive any of the Settlement benefits. This process of excluding your financial institution is also
referred to as “opting out” of the Settlement.

If you are still not sure whether your financial institution is included, you can ask for free help. You can call 1-XXXXXX-XXXX or visit [website] for more information. Or you can fill out and return the Claim Form described in
Question 10 to see if you qualify.

THE SETTLEMENT BENEFITS

Under the Settlement, Equifax will fund, on a claims-made basis, a settlement of up to $5.5 million for Settlement
Class Members who timely submit valid claims. Two types of Claims may be made: “Fixed Payment Claims,” and
“Documented Out-of-Pocket Claims.” A Settlement Class Member may make one or both types of Claims. The two
types of Claims are further explained in the next section.
In addition, Equifax has agreed to adopt and/or maintain certain practices related to its data security. If approved by
the Court, Equifax will pay up to $2 million in fees and $250,000 in costs and expenses to attorneys for the Settlement
Class. In addition, if approved by the Court, Equifax will pay service awards of $1,500 to each class representative.
Costs of notice and settlement administration will also be paid by Equifax.

If your financial institution issued an Alerted on Payment Card and does not “opt out” of the Settlement, it may be
eligible for a payment under the Settlement. If your financial institution files a timely and valid Claim, the amount
your financial institution receives will depend on the type of Claim(s) filed and other variables. The two types of
Claims are described below:



Fixed Payment Claims: All Settlement Class Members who submit a valid Claim are eligible to receive a
cash payment of $4.50 for each Alerted on Payment Card they issued. Class Members making these claims
must identify the total number of their Alerted On Payment Cards on their Claim Form, but are not required
to provide any other documentation of their losses.



Documented Out-of-Pocket Claims: Settlement Class Members who submit a valid Claim for
reimbursement of certain types of documented, unreimbursed out-of-pocket expenses incurred directly as a
result of, and specifically associated with, the Data Breach may receive up to $5,000 per Settlement Class
Member. The amount received may be subject to pro-rata reduction as discussed below. This type of Claim

Questions? Call 1‐XXX‐XXX‐XXXX toll free, or visit [Website]
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must be supported with documentation. Documented Out-of-Pocket Claims can include claims for “CardRelated Fraud” and/or other types of direct, out-of-pocket expenses related to the Data Breach as described
below. Claims are subject to review and approval by the court-appointed Settlement Administrator and there
is no guarantee that a Documented Out-of-Pocket Claim will be approved.
o

Reimbursement for Fraudulent Activity on Alerted on Payment Cards: A Settlement Class Member may
submit a claim for the amount of reimbursements made to its customers for fraudulent activity on Alerted
on Payment Cards (“Card-Related Fraud Award”) that occurred between July 6, 2017 and December 20,
2017 and that have not previously been reimbursed to the Settlement Class Member.


o

A claim for a Card-Related Fraud Award shall be supported by documentation that demonstrates that:
(1) the fraudulent activity occurred on an Alerted on Payment Card; (2) the fraudulent activity occurred
between July 6, 2017 and December 20, 2017; (3) the Settlement Class Member making the claim
reimbursed its customer within four months after being notified of the fraudulent activity; and (4) the
fraudulent activity involved use of the type of payment card information that was stolen in the Data
Breach. Satisfactory documentation may include, but is not limited to, correspondence with customers,
correspondence with card brands regarding fraudulent activity on payment cards, payment card and/or
bank statements, and police reports. No specific documentation shall be required, but the Settlement
Administrator may reject any claims that, in the Settlement Administrator’s discretion, are not
substantiated with sufficient documentary evidence or are related to transactions that would require
information not compromised in the Data Breach to complete.

Reimbursement for Other Direct Out-of-Pocket Expenses: A Settlement Class Member may submit a claim
for the following types of unreimbursed direct out-of-pocket expenses incurred directly as a result of, and
specifically associated with, the Data Breach: (1) expenses actually incurred between May 13, 2017 and
December 20, 2017 to reimburse customers for fraudulent banking activity that occurred as a direct result,
and specifically because, of the Data Breach (“Non-Card Related Fraud Expense”); and (2) costs actually
incurred between September 7, 2017 and December 20, 2017 for customer authentication or fraud detection
services procured and/or implemented by the Settlement Class Member directly as a result of, and specifically
in response to, the Data Breach (“Breach-Related Expenditures”).


A claim for a Non-Card Related Fraud Expense shall be supported by the following documentation
which will be set forth on the Claims Form: (1) bank statements, paid invoices or other documentation
showing the timing and amounts of reimbursements which are being claimed; (2) documentation
showing that the reimbursements were due to the fraudulent use of the reimbursed customer’s PII of
the type that was impacted in the Data Breach (i.e., name, address, birth date, Social Security Number,
and/or driver’s license number) (such as a police report, investigative report, or correspondence with
the customer who received the reimbursement); and (3) an attestation explaining the basis for the
claimant’s assertion that the fraud for which the claimant seeks reimbursement occurred directly as a
result, and specifically because, of the Data Breach, and stating that claimant has not previously been
reimbursed for the expenses.



Any claim for a Breach-Related Expenditure shall be supported by the following documentation: (1)
document/s showing amounts paid for the services and reflecting when the services were first
purchased; (2) a description of the services for which reimbursement is being sought (such as a
brochure or other descriptive materials from the service provider); and (3) an attestation explaining
that the services were purchased directly as a result, and specifically because, of the Data Breach and
were not purchased in response to any other data breach, regulatory requirement, or industry best
practice.

Valid Documented Out-of-Pocket Claims will be paid after all valid Fixed Payment Claims have been paid. As a
result, Documented Out-of-Pocket Claims may be subject to a pro rata reduction if the total of all valid claims exceeds
$5.5 million. Settlement Class Members may submit one or both types of Claims, if applicable, and may submit
multiple types of Documented Out-of-Pocket Claims, if applicable, but no Settlement Class Member will receive more
than $5,000 total for Documented Out-of-Pocket Claims. Expenses typically associated with cancellation and
reissuance of Alerted On Cards, such as the costs of printing and mailing new cards, do not qualify as Documented
Out-of-Pocket Claims. The Fixed Payment Claims provide compensation for any expenses associated with the
cancellation and reissuance of payment cards.

Questions? Call 1‐XXX‐XXX‐XXXX toll free, or visit [Website]
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HOW TO GET A PAYMENT – SUBMITTING A CLAIM FORM

To qualify for a payment, you must complete and submit a valid Claim Form, which is included with this Notice. You
may also get this Claim Form on the internet at [Website]. All Settlement Class Members that wish to receive
compensation must complete and submit a Claim Form and follow its instructions, including submitting supporting
documentation as needed.
To properly complete and timely submit a Claim Form, you should read the instructions carefully, include all
information required by the Claim Form, sign it, and either submit the signed Claim Form electronically through
[Website] by _______, 2020 or mail it to the Settlement Administrator postmarked no later than ______, 2020 at the
following address:
[Settlement Administrator Address Info]
The Settlement Administrator will review your claim to determine its validity and the amount of your financial
institution’s payment.

The Court will hold a hearing on _________________ to decide whether to approve the Settlement. If the Court
approves the Settlement, there may be appeals. It is always uncertain whether these appeals can be resolved and
resolving them takes time, perhaps more than a year. Payments to Settlement Class Members will be made after the
Settlement is finally approved and any appeals or other required proceedings have been completed as set forth in the
Settlement Agreement. You may visit [Website] for updates on the progress of the Settlement. Please be patient.

Unless you exclude your financial institution from the Settlement, your financial institution cannot sue, or be part of
any other lawsuit against, Equifax or Defendants’ Released Persons (as defined in the Settlement) relating to the Data
Breach. The specific claims your financial institution is giving up against Equifax and Defendants’ Released Persons
are described in the Settlement Agreement. The terms of the release are described in Section 9 of the Settlement
Agreement. Read it carefully. The Settlement Agreement is available at [Website].
If you have any questions, you can talk to the law firms listed in Question 16 for free, or you can, of course, talk to
your own lawyer if you have questions about what this means.
If your financial institution wants to keep its rights to sue or continue to sue Equifax based on claims this Settlement
resolves, your financial institution must take steps to exclude itself from the Settlement Class (see Questions 13-15).

EXCLUDING YOUR FINANCIAL INSTITUTION FROM THE SETTLEMENT

To exclude your financial institution from the Settlement, or “opt out,” you must send a letter by U.S. Mail that
includes the information in the bullet points below. If you fail to include this information, the notice of exclusion will
be ineffective and the Settlement Class Member will be bound by the Settlement, including all releases.




The name of this Litigation (the “Financial Institution Track” in In re: Equifax, Inc. Customer Data
Security Breach Litigation, Case No. 1:17-md-2800-TWT (N.D. Ga.)).
Your financial institution’s full name, address, and phone number;
The words “Request for Exclusion” at the top of the document or a statement in the body of the document

Questions? Call 1‐XXX‐XXX‐XXXX toll free, or visit [Website]
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requesting exclusion from the Settlement;
The name, address, email address, telephone number, position, and signature of the individual who is
acting on behalf of the Settlement Class Member; and
The total number of Alerted on Payment Cards issued by your financial institution.

You must mail via first class postage prepaid United States mail the completed above-described letter, postmarked no
later than ___________________, 2020, to each of the following addresses:
Settlement Administrator

Settlement Class Counsel

Defense Counsel

Equifax Data Breach Settlement
c/o _____
P.O. Box _____
________

Joseph P. Guglielmo
SCOTT+SCOTT ATTORNEYS
AT LAW LLP
230 Park Avenue, 17th Floor
New York, NY 10169

S. Stewart Haskins II
KING & SPALDING LLP
1180 Peachtree Street, N.E.
Atlanta, Georgia 30309

Gary F. Lynch
CARLSON LYNCH LLP
1133 Penn Avenue, 5th Floor
Pittsburgh, PA 15222
If you ask to be excluded, your financial institution will not get any payment as part of this Settlement, and you cannot
object to this Settlement. Your financial institution will not be legally bound by anything that happens in the Settlement
and related proceedings. Your financial institution may be able to sue (or continue to sue) Equifax in the future. If
you object to the Settlement and seek to exclude your financial institution, you will be deemed to have excluded your
financial institution.

No. Unless you exclude your financial institution from the Settlement, your financial institution gives up any right to
sue Equifax and Defendants’ Released Persons (as defined in the Settlement Agreement) for the claims that this
Settlement resolves. If you have a pending lawsuit, speak to your lawyer in that case immediately. Your financial
institution must exclude itself from this Settlement to continue its own lawsuit. Remember, the exclusion deadline is
______, 2020.

No. If you exclude your financial institution, do not send in a Claim Form asking for a payment.

THE LAWYERS AND FINANCIAL INSTITUTIONS REPRESENTING YOU

Yes. The Court appointed to represent your financial institution and other members of the Settlement Class the
following law firms: Carlson Lynch, LLP, in Pittsburgh, Pennsylvania; and Scott+Scott Attorneys at Law, LLP, in
New York, New York (“Class Counsel.”). You will not be charged for these lawyers. If you want to be represented
by your own lawyer, you may hire one at your own expense.

Class Counsel joined with other law firms around the country to initiate the lawsuits, consolidate them into a single
action, and prosecute the Financial Institutions Track on behalf of the Plaintiffs and Settlement Class Members. Class
Counsel worked on a contingent basis, which means that they would receive a fee only if the lawsuits were successful.
None of the lawyers has yet received any payment for their time or expenses. The lawyers intend to ask the Court to
approve an award of $2 million, to be paid separately by Equifax, as attorneys’ fees to compensate them for their time

Questions? Call 1‐XXX‐XXX‐XXXX toll free, or visit [Website]
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and the financial risk that they undertook. In addition, the lawyers intend to ask the Court to approve a payment of
$250,000 from Equifax to reimburse Class Counsel for their out-of-pocket costs and expenses. Equifax has agreed
not to object to these requests.
The Settlement Class is represented by 21 named financial institutions (the “Settlement Class Representatives”). In
addition to the benefits that the Settlement Class Representatives will receive as members of the Settlement Class—
and subject to the approval of the Court—Equifax has agreed to pay service awards of $1,500 to each of the Settlement
Class Representatives for the efforts that they have expended on behalf of the Settlement Class. The amount of the
service awards approved by the Court will be paid separately by Equifax.
The Court will determine whether to approve the amount of fees and costs and expenses requested by Class Counsel
and the proposed service awards to the Settlement Class Representatives at the Final Approval Hearing scheduled for
_________________, 2020. Class Counsel will file an application for fees, expenses, and service awards no later than
[14 days before the Opt-out and Objection Deadline]. The application will be available on the Settlement Website
([Website]) or you can request a copy by contacting the Settlement Administrator (see Question 23).

OBJECTING TO THE SETTLEMENT

If your financial institution is a Settlement Class Member, you can object to the Settlement if you do not think it is
fair, reasonable, or adequate. You can give reasons why you think the Court should not approve it. The Court will
consider your views. If you both object to the Settlement and seek to exclude your financial institution, your financial
institution will be deemed to have excluded itself and your objection will be deemed null and void.
Your objection must be in writing, and must include:











The name of this Litigation: In re: Equifax, Inc. Customer Data Security Breach Litigation, No. 1:17-md2800-TWT (N.D. Ga.) (“Financial Institution Track”);
Your financial institution’s full name, and the full name, address, email address, and telephone number of
the person acting on its behalf;
An explanation of the basis for why your financial institution is a Settlement Class Member;
Whether the objection applies only to your financial institution, to a specific subset of the Settlement Class,
or to the entire Settlement Class;
All grounds for the objection stated with specificity, accompanied by any legal support for the objection;
The identity of all counsel who represent the objector, including any former or current counsel who may be
entitled to compensation for any reason related to the objection to the Settlement Agreement, Class Counsel’s
request for attorney’s fees, costs, and expenses, or the application for Service Awards;
The identity of all representatives (including counsel representing the objector) who will appear at the Final
Approval Hearing;
A description of all evidence to be presented at the Final Approval Hearing in support of the objection,
including a list of any witnesses, a summary of the expected testimony from each witness, and a copy of any
documents or other non-oral material to be presented;
All other information specified in the Preliminary Approval Order (available on the settlement website,
[Website]), including but not limited to information relating to any objections you or your counsel have filed
in other class action litigation and any agreements that relate to your objection; and
Your signature on the written objection.

Any objection must be either filed electronically with the Court or mailed to the Clerk of the Court, Class Counsel,
and Equifax’s counsel at the addresses set forth below. The objection must be electronically filed, or if mailed
postmarked, no later than ___________________, 2020

Questions? Call 1‐XXX‐XXX‐XXXX toll free, or visit [Website]
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Court

Settlement Class Counsel

Defense Counsel

Clerk of the Court
USDC, Northern District of
Georgia
Richard B. Russell Federal Bldg.
2211 United States Courthouse
75 Ted Turner Drive, SW
Atlanta, GA 30303-3309

Joseph P. Guglielmo
SCOTT+SCOTT ATTORNEYS
AT LAW LLP
230 Park Avenue, 17th Floor
New York, NY 10169

S. Stewart Haskins II
KING & SPALDING LLP
1180 Peachtree Street, N.E.
Atlanta, Georgia 30309

Gary F. Lynch
CARLSON LYNCH LLP
1133 Penn Avenue, 5th Floor
Pittsburgh, PA 15222

In addition, any Settlement Class Member that objects to the proposed Settlement Agreement may be required to
appear for deposition regarding the grounds for its objection, and must provide along with its objection the dates when
the objector will be available to be deposed during the period from when the objection is filed through the date five
days before the Final Approval Hearing.

Objecting is simply telling the Court that you don’t like something about the Settlement. You can object to the benefits
provided by the Settlement or other terms of the Settlement only if your financial institution stays in the Settlement
Class. Excluding your financial institution or “opting out” is telling the Court that you don’t want to be included in
the Settlement Class. If your financial institution excludes itself, you have no basis to object to the Settlement and
related releases because the Settlement no longer affects you.

THE COURT’S FINAL APPROVAL HEARING

The Court will hold a Final Approval Hearing at ____________ 2020, in Courtroom 2108 before Chief United States
District Judge Thomas W. Thrash, Jr. of the United States District Court for the Northern District of Georgia, Richard
B. Russell Federal Building and United States Courthouse, 75 Ted Turner Drive, SW, Atlanta, GA 30303-3309, or at
such other time, location, and venue as the Court may Order. This hearing date and time may be moved. Please refer
to the settlement website ([Website]) for notice of any changes.
By no later than [14 days prior to Opt-out and Objection Deadline], Class Counsel shall file a motion for final approval
of the Settlement and a motion for attorneys’ fees, costs, and expenses and for Service Awards. Objectors, if any,
shall file any response to Class Counsel’s motions no later than 17 days prior to the Final Approval Hearing. By no
later than 10 days prior to the Final Approval Hearing, responses shall be filed, if any, to any filings by objectors, and
any replies in support of final approval of the Settlement and/or Class Counsel’s application for attorneys’ fees, costs,
and expenses and for Service Awards shall be filed.
At the Final Approval Hearing, the Court will consider, among other things, whether the Settlement is fair, reasonable,
and adequate; how much Plaintiffs’ lawyers will receive as attorneys’ fees and costs and expenses; and whether to
approve service awards to the Settlement Class Representatives. If there are objections, the Court will consider them.
The Court will listen to people at the hearing who file in advance a timely notice of their intention to appear (see
Question 18). At or after the Final Approval Hearing, the Court will decide whether to approve the Settlement. There
is no deadline by which the Court must make its decision.

No. Class Counsel will answer questions the Court may have. You are welcome, however, to come at your own
expense. If you submit an objection, you do not have to come to the Court to talk about it. As long as you submitted
your objection timely and in accordance with the requirements for objecting set out of the Settlement (see Question

Questions? Call 1‐XXX‐XXX‐XXXX toll free, or visit [Website]
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18), the Court will consider it. You may also pay your own lawyer to attend, but it is not necessary.

IF YOU DO NOTHING

If your financial institution is a Settlement Class Member and does nothing, it will remain a part of the Settlement
Class but will not get any payments from the Settlement. And, unless your financial institution excludes itself, it will
not be able to sue Equifax about the claims being resolved through this Settlement ever again. See the Settlement
Agreement for more details about the releases.

GETTING MORE INFORMATION

This notice summarizes the Settlement. More details are in the Settlement Agreement itself. You can get a copy of
the Settlement Agreement at ([Website]) or from the Settlement Administrator by calling toll-free 1-XXX-XXXXXXX.
Please do not contact the Court or Equifax with questions about the Settlement.

Questions? Call 1‐XXX‐XXX‐XXXX toll free, or visit [Website]
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Exhibit 3 to Settlement Agreement
Short Form Notice
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LEGAL NOTICE

If your financial institution issued one or more payment cards identified as having been at risk as a
result of the data breach that Equifax announced in 2017, it could get a payment from a class action
settlement.
A federal court authorized this notice. This is not a solicitation from a lawyer.

Your financial institution’s legal rights are affected whether you act or don’t act. Read this notice carefully.
A settlement has been proposed to resolve lawsuits brought
against Equifax Inc. and Equifax Information Services LLC
(“Equifax”) by a putative class of financial institutions as a result
of a third-party criminal cyberattack on Equifax, which was
announced by the company in 2017 and affected payment cards
belonging to approximately 209,000 consumers (the “Data
Breach”). If your financial institution (“you”) qualifies, you may
send in a claim form to get benefits, or you can exclude yourself
from the Settlement, or object to it. The United States District
Court for the Northern District of Georgia authorized this notice.
Before any money is paid, the Court will have a hearing to decide
whether to approve the Settlement.
Who Is Included?
You are a member of the Settlement Class and affected by the
settlement if:
(1) You are a financial institution in the United States (including
its Territories and the District of Columbia); and
(2) You issued one or more payment cards (including debit and
credit cards) identified as having been at risk as a result of the Data
Breach in an alert or similar document by Visa, MasterCard,
Discover, or American Express (“Alerted on Card”). (See the
Settlement Website, www.[XXXXXXXXXX].com, for more
details as to the payment cards that are included.)
What Is This Case About?
The lawsuits, referred to collectively as the “Financial
Institution Track” in In re: Equifax, Inc. Customer Data Security
Breach Litigation, Case No. 1:17-md-2800-TWT (N.D. Ga.), are
related to the Data Breach and assert claims against Equifax for
alleged negligence, negligence per se, violations of various state
unfair and deceptive trade practices statutes, and injunctive and
declaratory relief. The financial institutions seek to recover
damages in the lawsuits for the expense of payment card
reissuance, amounts paid to cover fraudulent payment card
charges, and other costs allegedly incurred as a result of the Data
Breach. Equifax denies these allegations, any wrongdoing, and
says that it did not do anything wrong.
What Does the Settlement Provide?
Under the Settlement, Equifax will pay, on a claims-made
basis, up to $5.5 million into an escrow account for payments to
Settlement Class Members who timely submit valid claims. Two
types of Claims may be made: “Fixed Payment Claims,” and
“Documented Out-of-Pocket Claims.” A Settlement Class Member
may make one or both types of Claims. For Fixed Payment Claims,
eligible Settlement Class Members who submit a valid Claim will
receive $4.50 per Alerted on Card. For Documented Out-of-Pocket
Claims, Settlement Class Members may receive up to $5,000 if
they file a valid Claim for reimbursement of certain out-of-pocket
expenses incurred as a direct result of the Data Breach.
Documented Out-of-Pocket Claims must be supported by
documentation and may be reduced on a prorated basis depending

on the amount of claims received. More information about the
types of Claims and the information required to file them is
available at the Settlement Website.
In addition, Equifax has agreed to adopt and/or maintain
certain practices related to its data security. If approved by the
Court, Equifax will pay up to $2 million in fees and $250,000 in
expenses and costs to attorneys for the Settlement Class. In
addition, if approved by the Court, Equifax will pay service awards
of $1,500 to each class representative. Costs of settlement
administration and notice will also be paid separately by Equifax.
How Do You Ask for a Payment?
A detailed notice and Claim Form package contains
everything you need. Just call the number or visit the website
below to get one. To qualify for a payment, you must send in a
complete and valid Claim Form, which can be submitted
electronically or by mail. Claim Forms must be submitted
electronically, and if mailed postmarked, by [Month 00, 2020].
What Are Your Other Options?
If you do not want to be legally bound by the Settlement, you
must exclude yourself by [Month 00, 2020], or you will not be able
to sue, or continue to sue, Equifax or any other Defendants’
Released Persons (as defined in the Settlement Agreement) for any
of the claims resolved by the Settlement. To exclude yourself, you
must provide all required information. If you exclude yourself, you
cannot get money from this Settlement. If you stay in the
Settlement Class but wish to object, you must do so by [Month 00,
2020]. Details for excluding yourself or objecting to the Settlement
can be found in the Settlement Agreement available on the
Settlement Website.
The Court will hold a hearing in this case on [Month 00,
2020], to consider whether to approve the Settlement. At the
hearing, the Court will also consider a request by the lawyers
representing all Settlement Class Members for attorneys’ fees,
costs, and expenses for investigating the facts, litigating the case,
and negotiating the Settlement, as well as for Service Awards to
the Settlement Class Representatives for their time participating in
the case. You may ask to appear at the hearing, but you do not
have to.
Want More Information?
For more information, call toll free at 1-XXX-XXX-XXXX
or visit the website at [Website].

[Settlement Website Address]
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Exhibit 4 to Settlement Agreement
Claim Form
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COMPLETE AND SIGN THIS FORM AND SUBMIT ONLINE NO LATER THAN ______, 2020 at
[WEBSITE]
or
SUBMIT BY MAIL POSTMARKED BY ___, 2020 at
Equifax Financial Institution Data Breach Settlement, c/o___________, Settlement Administrator,

INSTRUCTIONS – READ CAREFULLY


Use this form if your financial institution is a Settlement Class Member that is entitled to make a claim under the Settlement.
For more information about who is a Settlement Class Member and details about the Settlement, see [website].



To make a claim, first, fill out the “Settlement Class Member Information” on the next page, regardless of the type of Claim
you are making.



After the Settlement Class Member Information section, this form has two parts. You should fill out Part I if your financial
institution wants to make a “Fixed Payment Claim” and be eligible to receive a fixed payment of $4.50 per Alerted on
Card. No documentation is needed for Part I, but you must provide the total number of Alerted on Payment Cards issued
by your institution.



You should fill out Part II if your financial institution wants to make a “Documented Out-of-Pocket Claim,” and be eligible
to receive up to $5,000 as reimbursement for certain types of expenses incurred directly as a result of, and specifically
associated with, the Equifax Data Breach (subject to potential pro rata reduction depending on the amount of valid claims).
To validly complete a Documented Out-of-Pocket Claim, you will need to provide documentation to support your claim,
as further explained below. The claim is subject to review and validation by the Settlement Administrator and there is no
guarantee that your Documented Out-of-Pocket Claim will be approved.



Your institution may file just one or both types of Claim, but if you intend to file a claim in Part II, you must still complete
Part I to verify that you are a Settlement Class Member.



Please note that Settlement benefits will be distributed only after the Settlement is effective.

Materials to Gather to Complete a Fixed Payment Claim (Part I): The number of payment card accounts your financial
institution issued that were identified as having been at risk as a result of the Data Breach in an alert (i) in the MasterCard
series ADC 004129-US-17 (e.g., ADC 004129-US-17-1, ADC 004129-US-17-2, ADC 004129-US-17-3); (ii) in the Visa series
US-2017-0448-PA (e.g., US-2017-0448a-PA, US-2017-0448b-PA, US-2017-0448c-PA); (iii) in the American Express Incident
Number C1709012512; (iv) in a similar notice issued by Discover, the recipients of which were identified by Discover in
discovery in the Action.
Materials to Gather to Complete a Documented Out-of-Pocket Claim (Part II): First, gather the same information identified
immediately above and complete Part I to verify that you are a Settlement Class Member. Then You will need to provide
supporting documentation depending on the type of out-of-pocket expenses you seek reimbursement for. Please read the
following carefully:
1. If your institution made reimbursements to its customers/members for fraudulent activity on Alerted on Payment
Cards that occurred between July 6, 2017, and December 20, 2017, you may make a claim for a “Card-Related Fraud
Award” if you have not been previously reimbursed for that loss. In order for your claim to be considered, you must provide
documentation that demonstrates:
(1) the fraudulent activity occurred on an Alerted on Payment Card;
(2) the fraudulent activity occurred between July 6, 2017 and December 20, 2017;
(3) you reimbursed your customer/member within four months after being notified of the fraudulent activity; and
1
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(4) the fraudulent activity involved use of the payment card information that was stolen in the Data Breach. Satisfactory
documentation may include, but is not limited to, correspondence with customers, correspondence with card brands regarding
fraudulent activity on payment cards, payment card and/or bank statements, and police reports.
2. If you incurred actual expenses between May 13, 2017 and December 20, 2017 to reimburse a customer/member
for fraudulent banking activity that occurred as a direct result of, and specifically because of, the Equifax Data Breach, you
may make a claim for a “Non-Card Related Fraud Expense” by providing the following documentation:
(1) bank statements, paid invoices or other documentation showing the timing and amounts of reimbursements which
are being claimed;
(2) documentation showing that the reimbursements were due to the fraudulent use of the reimbursed customer’s PII
of the type that was impacted in the Data Breach (i.e., name, address, birth date, Social Security Number, and/or driver’s
license number) (such as a police report, investigative report, or correspondence with the customer who received the
reimbursement); and
(3) an attestation explaining the basis for your assertion that the fraud for which the you seek reimbursement occurred
directly as a result, and specifically because, of the Data Breach, and stating that you have not previously been reimbursed
for the expenses.
3. If your institution incurred actual costs between September 7, 2017 and December 20, 2017 for customer/member
authentication or fraud detection services you procured and/or implemented directly as a result of, and specifically in response
to, the Equifax Data Breach, you may make a claim for a “Breach-Related Expenditure.” To do so, provide the following
documentation:
(1) document/s showing amounts paid for the services and reflecting when the services were first purchased;
(2) a description of the services for which reimbursement is being sought (such as a brochure or other descriptive
materials from the service provider); and
(3) an attestation explaining that the services were purchased directly as a result, and specifically because, of the
Data Breach and were not purchased in response to any other data breach, regulatory requirement, or industry best practice.

** ALL CLAIMANTS MUST COMPLETE THE SECTION BELOW **
SETTLEMENT CLASS MEMBER INFORMATION
Name of Financial Institution / Settlement Class Member

Name of Person Filling Out This Form

Your Title in the Financial Institution

Mailing Address

City

State

Daytime Phone
2

Zip Code
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—

—

E-Mail Address (if provided, we will communicate primarily by email about your claim)

PART I
FIXED PAYMENT CLAIM
CERTIFICATION OF PAYMENT CARDS: Please complete all parts of the question below:
Is your financial institution the issuer of one or more payment cards that were identified in any of the categories of alerts or
similar documents below? (Check All Applicable Boxes Below.)
If you check “YES” for any category of alert(s) (or similar documents), indicate how many payment card accounts your
financial institution issued that were identified in the referenced alert(s) or similar documents. For purposes of
completing this form, please note that a payment card number can have only one corresponding payment card account,
even if your financial institution issued multiple payment cards bearing the card number.
(a) Visa alert(s) in the US-2017-0448-PA series:

YES

NO

YES

NO

YES

NO

YES

NO

Number of Issued Accounts Identified in These Alerts:
(b) MasterCard alert(s) in the ADC 004129-US-17 series:
Number of Issued Accounts Identified in These Alerts:
(c) Discover alert(s) for Equifax:
Number of Issued Accounts Identified in These Alerts / Documents:
(d) American Express Incident Number C1709012512:
Number of Issued Accounts Identified in These Alerts / Documents:

If you are unable to answer YES to any part of Question 1 then your financial institution is not a Settlement Class
Member and is not eligible to participate in any part of this Settlement. Please do not submit a form.

SIGN THE CLAIM FORM ON THE LAST PAGE

3
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PART II
DOCUMENTED OUT-OF-POCKET CLAIM
PART II MUST BE COMPLETED ONLY IF YOU WANT TO MAKE A DOCUMENTED OUT-OF-POCKET CLAIM. IF YOU
ONLY WANT TO MAKE A FIXED PAYMENT CLAIM, YOU CAN SKIP THIS SECTION BUT YOU STILL NEED TO SIGN
YOUR CLAIM FORM.
You may list as many expenses as you can document. However, the maximum amount that a Settlement Class
Member can receive for these Claims is $5,000. Depending on the amount of Claims received, your Claim may be
reduced on a prorated basis.
1. Were you able to state in Part I that your institution issued at least one Alerted on Card?

YES

NO

YES

NO

YES

NO

YES

NO

If the answer is no, your institution is not a Settlement Class Member. Please do not
submit a claim form.
2. Did your institution reimburse any of its customers/members for fraudulent activity on
Alerted on Payment Cards that occurred between July 6, 2017, and December 20, 2017, that
was directly as a result of, and specifically associated with, the Equifax Data Breach and which
has not previously been reimbursed to your institution?
If so, state the total amount you reimbursed to customers/members in the box.
You will need to provide documentation. Please refer to the Instructions regarding acceptable
documentation for a “Card-Related Fraud Award.” Attach the supporting documentation for
your claim, including a document describing what you have attached for this claim. Clearly
label the documentation (e.g., with a cover sheet) and keep it separate from documentation
submitted for other forms of out-of-pocket costs.
3. Did your institution incur actual expenses between May 13, 2017 and December 20, 2017
to reimburse any of its customers/members for fraudulent banking activity (not card-related)
that occurred as a direct result of, and specifically because of, the Equifax Data Breach?
If so, state the amount you reimbursed to customers/members in the box.
You will need to provide documentation, including an attestation. Please refer to the
Instructions regarding acceptable documentation for a “Non-Card Related Fraud Expense.”
Attach the supporting documentation for your claim, including a document describing what you
have attached for this claim. Clearly label the documentation (e.g., with a cover sheet) and
keep it separate from documentation submitted for other forms of expenses.
4. Did your institution incur actual costs between September 7, 2017 and December 20, 2017
for customer authentication or fraud detection services you procured and/or implemented
directly as a result of, and specifically in response to, the Equifax Data Breach?
If so, state the amount you spent in the box.

4
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You will need to provide documentation, including an attestation. Please refer to the
Instructions regarding acceptable documentation for a “Breach-Related Expenditure.”
Attach the supporting documentation for your claim, including a document describing what you
have attached for this claim. Clearly label the documentation (e.g., with a cover sheet) and
keep it separate from documentation submitted for other forms of expenses.

SIGN THE CLAIM FORM ON THE NEXT PAGE

SIGN CLAIM FORM
By submitting this Claim Form, the above-named Settlement Class Member certifies that it is eligible to make a claim in this
settlement and that the information provided in this claim form is true and correct. The Duly Authorized Representative of the
Settlement Class Member declares under penalty of perjury under the laws of the United States of America that the foregoing
is true and correct. The above-named Settlement Class Member understands that this claim may be subject to audit,
verification, and Court review and that the Settlement Administrator may require supplementation of this Claim or additional
information from Settlement Class Member. The representative signing this form certifies that it has authority to submit the
form on behalf of the above-named Settlement Class Member.

Signature of Duly Authorized Representative of Settlement Class Member

Date

Print Name

Title

CLAIM SUBMISSION REMINDERS


You may submit your claim by mail or through the website at [WEBSITE].



Please keep a copy of this claim form if submitting by mail.



If you are making a claim in Part II, please be sure to follow the Instructions and include the required types of
documentation. Clearly label and describe the documentation (e.g., with a cover sheet), and group documentation
separately for different types of expenses.



Claims must be submitted through the website by ____________, 2020 or mailed so they are postmarked, by
_____________, 2020.

5
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Exhibit 5 to Settlement Agreement
Proposed Preliminary Approval Order
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION
_____________________________
) MDL Docket No. 2800
In re: Equifax, Inc. Customer
) Case No.: 1:17-md-2800-TWT
Data Security Breach Litigation
)
) This document relates to:
)
) FINANCIAL INSTITUTIONS TRACK
_____________________________ )
[PROPOSED] PRELIMINARY APPROVAL ORDER
This matter is before the Court on Plaintiffs’ Unopposed Motion for
Preliminary Approval of the Settlement between Financial Institution Plaintiffs, for
themselves and on behalf of the Settlement Class, and the Association Plaintiffs
(collectively, “Plaintiffs”), and the Defendants Equifax Inc. and Equifax Information
Services LLC (collectively, “Defendants” or “Equifax”) for consideration of
whether the Settlement reached by the parties should be preliminarily approved, the
proposed Settlement Class preliminarily certified, and the proposed plan for
notifying the Settlement Class approved. Having reviewed the proposed Settlement,
together with its exhibits, and based upon the relevant papers and all prior
proceedings in this matter, the Court has determined the proposed Settlement
satisfies the criteria for preliminary approval, the proposed Settlement Class is likely

1
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to be certified for settlement purposes, and the proposed notice plan is approved.1
Accordingly, good cause appearing in the record, Plaintiffs’ Motion is GRANTED,
and IT IS HEREBY ORDERED THAT:
Provisional Certification of the Settlement Class
(1)

The Court finds that it is likely to certify the following Settlement

Class:
All Financial Institutions in the United States (including its Territories
and the District of Columbia) that issued Alerted On Payment Cards
which means any payment card (including debit or credit cards) that
was identified as having been at risk as a result of the Data Breach in
the following alerts or documents issued by Visa, MasterCard,
Discover, or American Express: (i) in an alert in the MasterCard series
ADC 004129-US-17 (e.g., ADC 004129-US-17-1, ADC 004129-US17-2, ADC 004129-US-17-3); (ii) in an alert in the Visa series US2017-0448-PA (e.g., US-2017-0448a-PA, US-2017-0448b-PA, US2017-0448c-PA); (iii) in alert American Express Incident Number
C1709012512; and (iv) in a similar notice issued by Discover, the
recipients of which were identified by Discover in discovery in the
Action.
Excluded from the class are the Court, and any immediate family
members of the Court; directors, officers, and employees of
Defendants; parents, subsidiaries, and any entity in which Defendants
have a controlling interest; and Financial Institutions who timely and
validly request exclusion from the Settlement Class.
This Settlement Class is provisionally certified for purposes of settlement only.

1

Unless otherwise indicated, capitalized terms used herein have the same meaning as in the
Settlement.
2
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(2)

The Court determines that for settlement purposes the proposed

Settlement Class likely meets all the requirements of Federal Rule of Civil Procedure
23(a) and (b)(3), namely that the class is so numerous that joinder of all members is
impractical; that there are common issues of law and fact; that the claims of the class
representatives are typical of absent class members; that the class representatives
will fairly and adequately protect the interests of the class as they have no interests
antagonistic to or in conflict with the class and have retained experienced and
competent counsel to prosecute this matter; that common issues predominate over
any individual issues; and that a class action is the superior means of adjudicating
the controversy.
(3)

The Financial Institution Plaintiffs are designated and appointed as the

Settlement Class Representatives.
(4)

The following lawyers, who were previously appointed by the Court as

interim Co-Lead Counsel, are designated as Class Counsel pursuant to Fed. R. Civ.
P. 23(g): Joseph P. Guglielmo of Scott+Scott Attorneys at Law, LLP; Gary F. Lynch
of Carlson Lynch, LLP. The Court finds that these lawyers are experienced and will
adequately protect the interests of the Settlement Class.
Preliminary Approval of the Proposed Settlement
(5)

Upon preliminary review as required under Rule 23(e)(2), the Court finds it

will likely be able to approve the proposed settlement, that the agreement appears to

3
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be fair, reasonable, and adequate, and that it warrants issuance of notice to the
Settlement Class. Accordingly, the proposed Settlement is preliminarily approved.
Final Approval Hearing
(6)

A Final Approval Hearing shall take place before the Court on

_______________, 2020 at ___ a.m./p.m. in Courtroom 9C before in Courtroom
2108 before Chief United States District Judge Thomas W. Thrash, Jr. of the United
States District Court for the Northern District of Georgia, Richard B. Russell Federal
Building and United States Courthouse, 75 Ted Turner Drive, SW, Atlanta, GA
30303-3309, to determine, among other things, whether: (a) the proposed Settlement
Class should be finally certified for settlement purposes pursuant to Federal Rule of
Civil Procedure 23; (b) the Settlement should be finally approved as fair, reasonable
and adequate and, in accordance with the Settlement’s terms, all claims in the
Complaint and Litigation should be dismissed with prejudice; (c) Settlement Class
Members should be bound by the releases set forth in the Settlement; (d) the
proposed Final Approval Order and Judgment should be entered; (e) the application
of Class Counsel for an award of attorneys’ fees, costs, and expenses should be
approved; and (f) the application for Service Awards to the Settlement Class
Representatives should be approved. Any other matters the Court deems necessary
and appropriate will also be addressed at the hearing.

4
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(7)

Class Counsel shall submit their application for fees, costs, and

expenses and the application for Service Awards at least 14 days before the Optout/Objection Deadline. Objectors, if any, shall file any response to Class Counsel’s
motions no later than 17 days prior to the Final Approval Hearing. By no later than
10 days prior to the Final Approval Hearing, responses shall be filed, if any, to any
filings by objectors, and any replies in support of final approval of the Settlement
and/or Class Counsel’s application for attorneys’ fees, costs, and expenses and for
Service Awards shall be filed.
(8)

Any Settlement Class Member that has not timely and properly

excluded itself from the Settlement Class in the manner described below, may appear
at the Final Approval Hearing in person or by counsel and be heard, to the extent
allowed by the Court, regarding the proposed Settlement; provided, however, that
no Settlement Class Member that has elected to exclude itself from the Settlement
Class shall be entitled to object or otherwise appear, and, further provided, that no
Settlement Class Member shall be heard in opposition to the Settlement unless the
Settlement Class Member complies with the requirements of this Order pertaining
to objections, which are described below.
Administration
(9)

Analytics Consulting, LLC (“Analytics”) is appointed as the Settlement

Administrator, with responsibility for Claims Administration, the Notice Program,

5
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and all other obligations of the Claims Administrator as set forth in the Settlement.
The Settlement Administrator’s fees, as well as all other costs and expenses
associated with notice and administration, will be paid by Equifax, as provided in
the Settlement.
Notice to the Class
(10) The Notice Program set forth in the Settlement, including the forms of
Notice and Claim Form attached as exhibits to the Settlement, satisfy the
requirements of Federal Rule of Civil Procedure 23 and due process and thus are
approved. Non-material modifications to the exhibits may be made without further
order of the Court. The Settlement Administrator is directed to carry out the Notice
Program in conformance with the Settlement and to perform all other tasks that the
Settlement requires.
(11) The Court finds that the form, content, and method of giving notice to
the Settlement Class as described in the Settlement and exhibits: (a) constitute the
best practicable notice to the Settlement Class; (b) are reasonably calculated, under
the circumstances, to apprise Settlement Class Members of the pendency of the
action, the terms of the proposed Settlement, and their rights under the proposed
Settlement; (c) are reasonable and constitute due, adequate, and sufficient notice to
those persons entitled to receive notice; and (d) satisfy the requirements of Federal
Rule of Civil Procedure 23, the constitutional requirement of due process, and any

6
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other legal requirements. The Court further finds that the notice is written in plain
language, uses simple terminology, and is designed to be readily understandable by
Settlement Class Members.
Exclusions from the Class
(12) Any Settlement Class Member that wishes to be excluded from the
Settlement Class must mail a written notification of the intent to exclude itself to the
Settlement Administrator, Class Counsel, and Equifax’s counsel at the addresses
provided in the Notice, postmarked no later than _________________ [90 days after
the date of this Order] (the “Opt-Out Deadline”) and sent via first class postage prepaid United States mail. The written notification must include the name of this
Litigation (the “Financial Institution Track” in In re: Equifax, Inc. Customer Data
Security Breach Litigation, Case No. 1:17-md-2800-TWT (N.D. Ga.); the full name,
address, and telephone number of the Settlement Class Member; the name, address,
email address, telephone number, position, and signature of the individual who is
acting on behalf of the Settlement Class Member; the words “Request for Exclusion”
at the top of the document or a statement in the body of the document requesting
exclusion from the Settlement; and the total number of payment cards issued by the
Settlement Class Member that were identified as having been at risk as a result of
the Data Breach in any alerts or similar documents by Visa, MasterCard, Discover,
and American Express. If the Settlement Class Member fails to provide all of the

7
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required information on or before the deadlines specified in the Settlement and fails
to cure any deficiency within the time allowed in the Settlement, then its attempt to
opt out shall be invalid and have no legal effect, and the Settlement Class Member
shall be bound by the Settlement, including the releases, if finally approved.
(13) All Settlement Class Members who submit valid and timely notices of
their intent to be excluded from the Settlement shall not receive any benefits of or
be bound by the terms of the Settlement. Any Settlement Class Member that does
not timely and validly exclude itself from the Settlement shall be bound by the terms
of the Settlement. If final judgment is entered, any Settlement Class Member that
has not submitted a timely, valid written notice of exclusion from the Settlement (in
accordance with the requirements of the Settlement) shall be bound by all subsequent
proceedings, orders and judgments in this matter, the Settlement, including but not
limited to the releases set forth in the Settlement, and the Final Approval Order and
Judgment.
(14) The Settlement Administrator shall provide the parties with copies of
all opt-out notifications promptly upon receipt, and a final list of all that have timely
and validly excluded themselves from the Settlement Class in accordance with the
terms of the Settlement, which Class Counsel may move to file under seal with the
Court no later than ten (10) days prior to the Final Approval Hearing.

8
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Objections to the Settlement
(15) A Settlement Class Member that complies with the requirements of this
Order may object to the Settlement, the request of Class Counsel for an award of
attorneys’ fees, costs, and expenses, and/or the request for Service Awards.
(16) No Settlement Class Member shall be heard, and no papers, briefs,
pleadings, or other documents submitted by any Settlement Class Member shall be
received and considered by the Court, unless the objection is (a) electronically filed
with the Court by the Objection Deadline; or (b) mailed first-class postage prepaid
to the Clerk of Court, Class Counsel, and Equifax’s Counsel, at the addresses listed
in the Notice, and postmarked by no later than the Objection Deadline, which shall
be _______ [90 days after the date of this Order], as specified in the Notice.
Objections shall not exceed twenty-five (25) pages.

For the objection to be

considered by the Court, the objection shall set forth:
a.

the name of the Litigation: In re: Equifax, Inc. Customer Data Security
Breach Litigation, No. 1:17-md-2800-TWT (N.D. Ga.) (“Financial
Institution Track”);

b.

the full name of the objector and full name, address, email address, and
telephone number of the person acting on its behalf;

c.

an explanation of the basis upon which the objector claims to be a
Settlement Class Member;

d.

whether the objection applies only to the objector, a specific subset of
the Settlement Class, or the entire Settlement Class;

9
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e.

all grounds for the objection stated, with specificity, accompanied by
any legal support for the objection;

f.

the identity of all counsel who represent the objector, including any
former or current counsel who may be entitled to compensation for any
reason related to the objection to the Settlement Agreement, Class
Counsel’s request for attorney’s fees, costs, and expenses, or the
application for Service Awards;

g.

the identity of all representatives (including counsel representing the
objector) who will appear at the Final Approval Hearing;

h.

the number of times in which the objector has objected to a class action
settlement within the five years preceding the date that the objector files
the objection, the caption of each case in which the objector has made
such objection, and a copy of any orders related to or ruling upon the
objector’s prior such objections that were issued by the trial and
appellate courts in each listed case;

i.

if the objector is represented by an attorney who intends to seek fees
and expenses from anyone other than the objectors he or she represents,
the objection should also include: (i) a description of the attorney’s
legal background and prior experience in connection with class action
litigation; (ii) the amount of fees sought by the attorney for representing
the objector and the factual and legal justification for the fees being
sought; (iii) a statement regarding whether the fees being sought are
calculated on the basis of a lodestar, contingency, or other method; (iv)
the number of hours already spent by the attorney and an estimate of
the hours to be spent in the future; and (v) the attorney’s hourly rate;

j.

any and all agreements that relate to the objection or the process of
objecting, whether written or verbal, between the objector or objector’s
counsel and any other person or entity;

k.

a description of all evidence to be presented at the Final Approval
Hearing in support of the objection, including a list of any witnesses, a

10
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summary of the expected testimony from each witness, and a copy of
any documents or other non-oral material to be presented;
l.

a statement indicating whether the objector intends to personally appear
and/or testify at the Final Approval Hearing; and

m.

the objector (or the objector’s attorney’s) signature on the written
objection.

(17) In addition, any Settlement Class Member that objects to the proposed
Settlement must make itself available to be deposed regarding the grounds for its
objection and must provide along with its objection the dates when the objector will
be available to be deposed during the period from when the objection is filed through
the date seven days before the Final Approval Hearing.
(18) Any Settlement Class Member that fails to comply with the provisions
in this Order will waive and forfeit any and all rights it may have to object, and shall
be bound by all the terms of the Settlement, this Order, and by all proceedings,
orders, and judgments, including, but not limited to, the releases in the Settlement,
if finally approved.

Any Settlement Class Member who both objects to the

Settlement and opts out will be deemed to have opted out and the objection shall be
deemed null and void.
Claims Process and Distribution Plan
(19) The Settlement establishes a process for assessing and determining the
validity and value of claims and a methodology for paying Settlement Class
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Members that submit a timely, valid Claim Form. The Court preliminarily approves
this process.
(20) Settlement Class Members that qualify for and wish to submit a Claim
Form shall do so in accordance with the requirements and procedures specified in
the Notice and the Claim Form. If the Settlement is finally approved, all Settlement
Class Members that qualify for any benefit under the Settlement but fail to submit a
claim in accordance with the requirements and procedures specified in the Notice
and Claim Form shall be forever barred from receiving any such benefit, but will in
all other respects be subject to and bound by the provisions of the Settlement,
including the releases included in the Settlement, and the Final Approval Order and
Judgment.
Termination of the Settlement and Use of this Order
(21) This Order shall become null and void and shall be without prejudice
to the rights of the Parties, all of which shall be restored to their respective positions
existing immediately before this Court entered this Order, if the Settlement is not
finally approved by the Court or is terminated in accordance with the terms of the
Settlement. In such event, the Settlement shall become null and void and be of no
further force and effect, and neither the Settlement (including any Settlement-related
filings) nor the Court’s orders, including this Order, relating to the Settlement shall
be used or referred to for any purpose whatsoever.
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(22) If the Settlement is not finally approved or there is no Effective Date
under the terms of the Settlement, then this Order shall be of no force or effect; shall
not be construed or used as an admission, concession, or declaration by or against
Equifax of any fault, wrongdoing, breach, or liability; shall not be construed or used
as an admission, concession, or declaration by or against any Settlement Class
Representative or any other Settlement Class Member that its claims lack merit or
that the relief requested is inappropriate, improper, unavailable; and shall not
constitute a waiver by any party of any defense (including without limitation any
defense to class certification) or claims it may have in this Litigation or in any other
lawsuit.
Stay of Proceedings
(23) Except as necessary to effectuate this Order, this matter and any
deadlines set by the Court in this matter are stayed and suspended pending the Final
Approval Hearing and issuance of the Final Approval Order and Judgment, or until
further order of this Court.
Continuance of Final Approval Hearing
(24)

The Court reserves the right to adjourn or continue the Final Approval

Hearing and related deadlines without further written notice to the Settlement Class.
If the Court alters any of those dates or times, the revised dates and times shall be
posted on the website maintained by the Settlement Administrator.
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Actions by Settlement Class Members
(25) The Court stays and enjoins, pending Final Approval of the Settlement,
any actions, lawsuits, or other proceedings brought by Settlement Class Members
against Equifax related to the Data Breach.
Summary of Deadlines
(26) The Settlement, as preliminarily approved in this Order, shall be
administered according to its terms pending the Final Approval Hearing. Deadlines
arising under the Settlement and this Order include but are not limited to the
following:
 Notice Deadline: [30 days after entry of this Order]
 Objection and Opt-Out Deadline: [90 days after entry of this Order]
 Claims Deadline: [210 days after entry of this Order]
 Final Approval Hearing: [a date to be set by the Court no earlier than
120 days after entry of this order]
 Application for Attorneys’ Fees, Expenses and Service Awards (“Fee
Application”): [76 days after entry of this Order]
 Motion for Final Approval of the Settlement (“Final Approval
Motion”): [30 days before the Final Approval Hearing]
 Objectors’, if any, Response to Final Approval Motion and Fee
Application [17 days before the Final Approval Hearing]
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 Replies in Support of Final Approval and Fee Motion [10 days before
the Final Approval Hearing]
IT IS SO ORDERED this ____ day of _________, 2020.
_______________________________
Hon. Thomas W. Thrash, Jr.
Chief U.S. District Judge
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Exhibit 6 to Settlement Agreement
Proposed Final Approval Order and Judgment
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION
_____________________________
) MDL Docket No. 2800
In re: Equifax, Inc. Customer
) Case No.: 1:17-md-2800-TWT
Data Security Breach Litigation
)
) This document relates to:
)
) FINANCIAL INSTITUTIONS TRACK
_____________________________ )
[PROPOSED] FINAL APPROVAL ORDER AND JUDGMENT
On ___________________ [DATE], this Court entered an order granting
preliminary approval (the “Preliminary Approval Order”) (Doc. ____) of the
Settlement between the Financial Institution Plaintiffs, on their own behalf and on
behalf of the Settlement Class, and the Association Plaintiffs (collectively,
“Plaintiffs”), and the Defendants Equifax Inc. and Equifax Information Services
LLC (collectively, “Defendants” or “Equifax”), as memorialized in Exhibit __ (Doc.
__) to Plaintiffs’ Motion for Preliminary Approval of Class Action Settlement;1
On ___________________ [DATE], pursuant to the notice requirements set
forth in the Settlement and in the Preliminary Approval Order, the Settlement Class
was apprised of the nature and pendency of the Litigation, the terms of the
Settlement, and their rights to request exclusion, object, and/or appear at the final
approval hearing;

1

The capitalized terms used in this Final Approval Order and Judgment shall have the same
meaning as defined in the Settlement except as may otherwise be indicated.
1
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On ___________________ [DATE], Plaintiffs filed their Motion for Final
Approval of the Class Action Settlement (“Final Approval Motion”) and
accompanying Memorandum of Law and supporting exhibits, and Class Counsel
filed their Application for Attorneys’ Fees, Expenses and Service Awards and
accompanying Memorandum of Law and supporting exhibits (“Fee Application”);
On ___________________ [DATE], the Court held a final approval hearing
to determine, inter alia: (1) whether the Settlement is fair, reasonable, and adequate;
and (2) whether judgment should be entered dismissing all claims in the Complaint
with prejudice. Prior to the final approval hearing, Class Counsel filed a declaration
from the Settlement Administrator confirming that the Notice Program was
completed in accordance with the Parties’ instructions and the Preliminary Approval
Order.

Therefore, the Court is satisfied that Settlement Class Members were

properly notified of their right to appear at the final approval hearing in support of
or in opposition to the proposed Settlement, the award of attorneys’ fees, costs, and
expenses, and the payment of Service Awards.
Having given an opportunity to be heard to all requesting persons in
accordance with the Preliminary Approval Order, having heard the presentation of
Class Counsel and counsel for Equifax, having reviewed all of the submissions
presented with respect to the proposed Settlement, having determined that the
Settlement is fair, adequate, and reasonable, having considered the application made
by Class Counsel for attorneys’ fees, costs, and expenses, and the application for
2
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Service Awards, and having reviewed the materials in support thereof, and good
cause appearing in the record and Plaintiffs’ Final Approval Motion is GRANTED,
and Class Counsel’s Fee Application is GRANTED, and:
IT IS HEREBY ORDERED THAT:
1.

The Court has jurisdiction over the subject matter of this action and

over all claims raised therein and all Parties thereto, including the Settlement Class.
The Court also has personal jurisdiction over the Parties and the Settlement Class
Members.
2.

The Settlement was entered into in good faith following arm’s length

negotiations and is non-collusive.
3.

The Settlement is, in all respects, fair, reasonable, and adequate, is in

the best interests of the Settlement Class, and is therefore approved. The Court finds
that the Parties faced significant risks, expenses, delays and uncertainties, including
as to the outcome, of continued litigation of this complex matter, which further
supports the Court’s finding that the Settlement is fair, reasonable, adequate and in
the best interests of the Settlement Class Members. The Court finds that the
uncertainties of continued litigation in both the trial and appellate courts, as well as
the expense associated with it, weigh in favor of approval of the Settlement.
4.

This Court grants final approval of the Settlement, including but not

limited to the releases in the Settlement and the plans for distribution of the
settlement relief.

The Court finds that the Settlement is in all respects fair,
3
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reasonable, and in the best interest of the Settlement Class. Therefore, all Settlement
Class Members who have not opted out are bound by the Settlement and this Final
Approval Order and Judgment.
5.

The Settlement and every term and provision thereof shall be deemed

incorporated herein as if explicitly set forth herein and shall have the full force of an
Order of this Court.
6.

The Parties shall effectuate the Settlement in accordance with its terms.
OBJECTIONS AND OPT-OUTS

7.

______ objections were filed by Settlement Class Members. The Court

has considered all objections and finds the objections do not counsel against
Settlement approval, and the objections are hereby overruled in all respects.
8.

All persons and entities who have not objected to the Settlement in the

manner provided in the Settlement are deemed to have waived any objections to the
Settlement, including but not limited to by appeal, collateral attack, or otherwise.
9.

A list of those putative Settlement Class Members who have timely and

validly elected to opt out of the Settlement and the Settlement Class in accordance
with the requirements in the Settlement (the “Opt-Out Members”) has been
submitted to the Court in the Declaration of _______________, filed in advance of
the final approval hearing. That list is attached as Exhibit A to this Order. The
persons and/or entities listed in Exhibit A are not bound by the Settlement, this Final
Approval Order and Judgment, and are not entitled to any of the benefits under the
4
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Settlement. Opt-Out Members listed in Exhibit A shall be deemed not to be
Releasing Parties.
CLASS CERTIFICATION
10.

For purposes of the Settlement and this Final Approval Order and

Judgment, the Court hereby finally certifies for settlement purposes only the
following Settlement Class:
All Financial Institutions in the United States (including its Territories
and the District of Columbia) that issued payment cards (including
debit or credit cards) identified in a card brand notice issued in
connection with the data breach announced by Equifax on September
7, 2017 (the “Security Incident”) (collectively, the “Alerted on Payment
Cards”2).
Excluded from the class are the Court, and any immediate family
members of the Court; directors, officers, and employees of
Defendants; parents, subsidiaries, and any entity in which Defendants
have a controlling interest; and Financial Institutions who timely and
validly request exclusion from the Settlement Class.
11.

The Court determines that for settlement purposes the Settlement Class

meets all the requirements of Federal Rule of Civil Procedure 23(a) and (b)(3),
namely that the class is so numerous that joinder of all members is impractical; that
there are common issues of law and fact; that the claims of the class representatives
are typical of absent class members; that the class representatives will fairly and
adequately protect the interests of the class as they have no interests antagonistic to
or in conflict with the class and have retained experienced and competent counsel to

2

As further defined in ¶ 2.1 of the Settlement Agreement.
5
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prosecute this matter; that common issues predominate over any individual issues;
and that a class action is the superior means of adjudicating the controversy
12.

The Court grants final approval to the appointment of the Financial

Institution Plaintiffs as the Settlement Class Representatives. The Court concludes
that the Settlement Class Representatives have fairly and adequately represented the
Settlement Class and will continue to do so.
13.

The Court grants final approval to the appointment, pursuant to Rule

23(g), of Joseph P. Guglielmo of Scott+Scott Attorneys at Law, LLP and Gary F.
Lynch of Carson Lynch, LLP as Class Counsel. The Court concludes that Class
Counsel have adequately represented the Settlement Class and will continue to do
so.
NOTICE TO THE SETTLEMENT CLASS
14.

The Court finds that the Notice Program, set forth in the Settlement and

effectuated pursuant to the Preliminary Approval Order, satisfied Rule 23(c)(2), was
the best notice practicable under the circumstances, was reasonably calculated to
provide and did provide due and sufficient notice to the Settlement Class of the
pendency of the Litigation, certification of the Settlement Class for settlement
purposes only, the existence and terms of the Settlement, their right to exclude
themselves, their right to object to the Settlement and to appear at the Final Approval
Hearing, and satisfied the other requirements of the Federal Rules of Civil
Procedure, the United States Constitution, and all other applicable laws.
6
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15.

The Court finds that Equifax has fully complied with the notice

requirements of the Class Action Fairness Act of 2005, 28 U.S.C. § 1715.
AWARD OF ATTORNEYS’ FEES AND SERVICE AWARDS
16.

The Court has considered Class Counsel’s Motion for attorneys’ fees,

costs, and expenses, and for Service Awards.
17.

Pursuant to Rule 23(h) and relevant Eleventh authority, the Court

awards Class Counsel $2 million as an award of reasonable attorneys’ fees, and
$250,000 as an award of costs and expenses to be paid by Equifax in accordance
with the Settlement. The Court finds this amount of fees, costs, and expenses to be
fair and reasonable. This award of attorneys’ fees, costs, and expenses, shall be paid
from the Settlement Fund in accordance with the Settlement.

This award of

attorneys’ fees, costs, and expenses is independent of the Court’s consideration of
the fairness, reasonableness, and adequacy of the Settlement.
18.

The Court grants Class Counsel’s request for Service Awards and

awards $1,500 to each Financial Institution Plaintiff: Army Aviation Center Federal
Credit Union, ASI FCU, Bank of Louisiana, Consumers Cooperative Credit Union,
Elements Financial Federal Credit Union, Firefly Credit Union, First Financial
Credit Union, Halliburton Employees' Federal Credit Union, Heritage Federal Credit
Union, Hudson River Community Credit Union, Peach State Federal Credit Union,
SeaComm Federal Credit Union, Services Credit Union, Seven Seventeen Credit
Union, Sky Federal Credit Union, State Employees Federal Credit Union (SEFCU),
7
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Summit Credit Union, Suncoast Credit Union, The Summit Federal Credit Union,
Washington Gas Light Federal Credit Union, and Wright-Patt Credit Union.
19.

The Court finds that this payment is justified by their service to the

Settlement Class. These Service Awards shall be paid by Equifax in accordance with
the Settlement.
OTHER PROVISIONS
20.

The Parties to the Settlement shall carry out their respective obligations

thereunder.
21.

Within the time period set forth in the Settlement, the relief provided

for in the Settlement shall be made available to the Settlement Class Members
submitting valid Claim Forms, pursuant to the terms and conditions of the
Settlement.
22.

As of the Effective Date, the Releasing Parties, each on behalf of

itself—and any each of these entities’ current and former parents, subsidiaries,
affiliated companies, predecessors and divisions, as well as their respective heirs,
assigns, beneficiaries, predecessors, officers, directors, agents, partnerships,
partners, insurers, reinsurers and successors—shall automatically be deemed to have
fully, completely, finally, irrevocably, and forever released and discharged Equifax
and Defendants’ Released Persons of and from any and all liabilities, rights, claims,
actions, causes of action, demands, damages, penalties, costs, attorneys’ fees, losses,

8
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and remedies, whether known or unknown (including Unknown Claims3), existing
or potential, suspected or unsuspected, liquidated or unliquidated, legal,
administrative, statutory, or equitable, that are, were or could have been asserted in
the Litigation or the Complaint, including, but not limited to, claims that result from,
arise out of, are based upon, or relate to the Data Breach, including, without
limitation, any claims, actions, causes of action, demands, damages, penalties,
losses, or remedies relating to, based upon, resulting from, or arising out of: (a)
Equifax’s information security policies and practices; (b) the allegations, facts,
and/or circumstances described in the Litigation and/or Complaint; (c) Equifax’s
response to and notices about the Data Breach; (d) the fraudulent use of any Alerted
on Payment Cards (e) the cancellation and reissuance of any Alerted on Payment
Cards; and (f) any expenses incurred investigating, responding to, or mitigating
potential damage from the theft or illegal use of Alerted on Payment Cards or the
Data Breach, including but not limited to any claims related to alleged damage to
the financial services “ecosystem” (the “Released Claims”).
23.

The Released Claims include, without limitation, any claims, causes of

actions, remedies, or damages that were, or could have been, asserted in the
Litigation and also include, without limitation: any claims that a Releasing Party
may have under the law of any jurisdiction, including, without limitation, those

3

As further defined in the Settlement Agreement.
9
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arising under state or federal law of the United States; causes of action under the
common or civil laws of any state in the United States, including, but not limited to,
unjust enrichment, negligence, bailment, conversion, negligence per se, breach of
contract, breach of implied contract, breach of fiduciary duty, breach of implied
covenant of good faith and fair dealing, misrepresentation (whether fraudulent,
negligent, or innocent), fraudulent concealment or nondisclosure, invasion of
privacy, public disclosure of private facts, and misappropriation of likeness and
identity; any causes of action based on privacy rights provided for under the
constitutions of the United States or of any states in the United States; any statutory
claims under state or federal law; and also including, but not limited to, any and all
claims in any state or federal court of the United States for damages, injunctive relief,
restitution, disgorgement, declaratory relief, equitable relief, attorneys’ fees and
expenses, pre-judgment interest, credit or financial account monitoring services,
identity theft insurance, the creation of a fund for future damages, statutory penalties,
restitution, the appointment of a receiver, and any other form of relief.
24.

Settlement Class Members are deemed to have waived the provisions,

rights, and benefits conferred by Cal. Civ. Code §1542 to the extent applicable, and
also any and all provisions, rights, and benefits conferred by any law of any state,
province, or territory of the United States (including, without limitation, Montana
Code Ann. §28-1-1602; North Dakota Cent. Code §9-13-02; and South Dakota

10
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Codified Laws §20-7-11), which is similar, comparable, or equivalent to Cal. Civ.
Code §1542, which provides:
A general release does not extend to claims which the creditor or
releasing party does not know or suspect to exist in his or her favor at
the time of executing the release, and that, if known by him or her would
have materially affected his or her settlement with the debtor or released
party.
25.

As of the Effective Date, Defendants’ Released Persons will be deemed

to have completely released and forever discharged the Releasing Parties and
Plaintiffs’ Released Persons from and for any and all liabilities, claims, cross-claims,
causes of action, rights, actions, suits, debts, liens, contracts, agreements, damages,
costs, attorneys’ fees, losses, expenses, obligations, or demands of any kind
whatsoever, whether known or unknown, existing or potential, or suspected or
unsuspected, whether raised by claim, counterclaim, setoff, or otherwise, including
any known or unknown claims, which they have or may claim now or in the future
to have, relating to the institution, prosecution, or settlement of the Litigation, except
for claims relating to the enforcement of the Settlement or this Agreement, and for
the submission of false or fraudulent claims for Settlement benefits.
26.

The Settlement Class Representatives, Settlement Class Members, and

Association Plaintiffs are enjoined from prosecuting any Released Claims in any
proceeding against any of the Defendants’ Released Persons or prosecuting any
claim based on any actions taken by any of the Defendants’ Released Persons that
are authorized or required by this Settlement or by the Final Approval Order and
11
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Judgment. It is further agreed that the Settlement and/or this Final Approval Order
and Judgment may be pleaded as a complete defense to any proceeding subject to
this section.
27.

This Final Approval Order and Judgment and the Settlement, and all

acts, statements, documents, and proceedings relating to the Settlement are not, and
shall not be construed as, used as, or deemed to be evidence of, an admission by or
against Equifax of any claim, any fact alleged in the Litigation, any fault, any
wrongdoing, any violation of law, or any liability of any kind on the part of Equifax
or of the validity or certifiability for litigation of any claims that have been, or could
have been, asserted in the Litigation.
28.

This Final Approval Order and Judgment, the Settlement, and all acts,

statements, documents, and proceedings relating to the Settlement shall not be
offered, received, or admissible in evidence in any action or proceeding, or be used
in any way as an admission, concession or evidence of any liability or wrongdoing
of any nature or that Plaintiffs, any Settlement Class Member, or any other person
has suffered any damage; provided, however, that nothing in the foregoing, the
Settlement, or this Final Approval Order and Judgment shall be interpreted to
prohibit the use of the Settlement or this Final Approval Order and Judgment in a
proceeding to consummate or enforce the Settlement or this Final Approval Order
and Judgment (including all releases in the Settlement and Final Approval Order and

12

Case 1:17-md-02800-TWT Document 1107-4 Filed 05/15/20 Page 92 of 93

Judgment), or to defend against the assertion of any Released Claims in any other
proceeding, or as otherwise required by law.
29.

The Settlement’s terms shall be forever binding on, and shall have res

judicata and preclusive effect in, all pending and future lawsuits or other proceedings
as to Released Claims (and other prohibitions set forth in this Final Approval Order
and Judgment) that are brought, initiated, or maintained by, or on behalf of, any
Settlement Class Member who is not an Opt-Out Member or any other person
subject to the provisions of this Final Approval Order and Judgment.
30.

The Court hereby dismisses the Litigation and Complaint and all claims

therein on the merits and with prejudice, without fees or costs to any Party except as
provided in this Final Approval Order and Judgment.
31.

Consistent with the Settlement, if the Effective Date, as defined in the

Settlement Agreement, does not occur for any reason, this Final Approval Order and
Judgment and the Preliminary Approval Order shall be deemed vacated and shall
have no force and effect whatsoever; the Settlement shall be considered null and
void; all of the Parties’ obligations under the Settlement, the Preliminary Approval
Order, and this Final Approval Order and Judgment shall cease to be of any force
and effect, and the Parties shall return to the status quo ante in the Litigation as if the
Parties had not entered into the Settlement. In such an event, the Parties shall be
restored to their respective positions in the Litigation as if the Settlement Agreement
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had never been entered into (and without prejudice to any of the Parties’ respective
positions on the issue of class certification or any other issue).
32.

Pursuant to the All Writs Act, 28 U.S.C. § 1651, this Court shall retain

the authority to issue any order necessary to protect its jurisdiction from any action,
whether in state or federal court.
33.

Without affecting the finality of this Final Approval Order and

Judgment, the Court will retain jurisdiction over the subject matter and the Parties
with respect to the interpretation and implementation of the Settlement for all
purposes, including enforcement of its terms at the request of any party and
resolution of any disputes that may arise relating in any way to, arising from, the
implementation of the Settlement or the implementation of this Final Order and
Judgment.
ENTERED:
DATED: _______________, 2020
By: _________________________________
Hon. Thomas W. Thrash, Jr.
Chief United States District Judge

14

Case 1:17-md-02800-TWT Document 1107-5 Filed 05/15/20 Page 1 of 15

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION
_____________________________
) MDL Docket No. 2800
In re: Equifax, Inc. Customer
) Case No.: 1:17-md-2800-TWT
Data Security Breach Litigation
)
) This document relates to:
)
) FINANCIAL INSTITUTIONS TRACK
_____________________________ )
[PROPOSED] PRELIMINARY APPROVAL ORDER
This matter is before the Court on Plaintiffs’ Unopposed Motion for
Preliminary Approval of the Settlement between Financial Institution Plaintiffs, for
themselves and on behalf of the Settlement Class, and the Association Plaintiffs
(collectively, “Plaintiffs”), and the Defendants Equifax Inc. and Equifax Information
Services LLC (collectively, “Defendants” or “Equifax”) for consideration of
whether the Settlement reached by the parties should be preliminarily approved, the
proposed Settlement Class preliminarily certified, and the proposed plan for
notifying the Settlement Class approved. Having reviewed the proposed Settlement,
together with its exhibits, and based upon the relevant papers and all prior
proceedings in this matter, the Court has determined the proposed Settlement
satisfies the criteria for preliminary approval, the proposed Settlement Class is likely

1
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to be certified for settlement purposes, and the proposed notice plan is approved.1
Accordingly, good cause appearing in the record, Plaintiffs’ Motion is GRANTED,
and IT IS HEREBY ORDERED THAT:
Provisional Certification of the Settlement Class
(1)

The Court finds that it is likely to certify the following Settlement

Class:
All Financial Institutions in the United States (including its Territories
and the District of Columbia) that issued Alerted On Payment Cards
which means any payment card (including debit or credit cards) that
was identified as having been at risk as a result of the Data Breach in
the following alerts or documents issued by Visa, MasterCard,
Discover, or American Express: (i) in an alert in the MasterCard series
ADC 004129-US-17 (e.g., ADC 004129-US-17-1, ADC 004129-US17-2, ADC 004129-US-17-3); (ii) in an alert in the Visa series US2017-0448-PA (e.g., US-2017-0448a-PA, US-2017-0448b-PA, US2017-0448c-PA); (iii) in alert American Express Incident Number
C1709012512; and (iv) in a similar notice issued by Discover, the
recipients of which were identified by Discover in discovery in the
Action.
Excluded from the class are the Court, and any immediate family
members of the Court; directors, officers, and employees of
Defendants; parents, subsidiaries, and any entity in which Defendants
have a controlling interest; and Financial Institutions who timely and
validly request exclusion from the Settlement Class.
This Settlement Class is provisionally certified for purposes of settlement only.

1

Unless otherwise indicated, capitalized terms used herein have the same meaning as in the
Settlement.
2
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(2)

The Court determines that for settlement purposes the proposed

Settlement Class likely meets all the requirements of Federal Rule of Civil Procedure
23(a) and (b)(3), namely that the class is so numerous that joinder of all members is
impractical; that there are common issues of law and fact; that the claims of the class
representatives are typical of absent class members; that the class representatives
will fairly and adequately protect the interests of the class as they have no interests
antagonistic to or in conflict with the class and have retained experienced and
competent counsel to prosecute this matter; that common issues predominate over
any individual issues; and that a class action is the superior means of adjudicating
the controversy.
(3)

The Financial Institution Plaintiffs are designated and appointed as the

Settlement Class Representatives.
(4)

The following lawyers, who were previously appointed by the Court as

interim Co-Lead Counsel, are designated as Class Counsel pursuant to Fed. R. Civ.
P. 23(g): Joseph P. Guglielmo of Scott+Scott Attorneys at Law, LLP; Gary F. Lynch
of Carlson Lynch, LLP. The Court finds that these lawyers are experienced and will
adequately protect the interests of the Settlement Class.
Preliminary Approval of the Proposed Settlement
(5)

Upon preliminary review as required under Rule 23(e)(2), the Court finds it

will likely be able to approve the proposed settlement, that the agreement appears to

3
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be fair, reasonable, and adequate, and that it warrants issuance of notice to the
Settlement Class. Accordingly, the proposed Settlement is preliminarily approved.
Final Approval Hearing
(6)

A Final Approval Hearing shall take place before the Court on

_______________, 2020 at ___ a.m./p.m. in Courtroom 9C before in Courtroom
2108 before Chief United States District Judge Thomas W. Thrash, Jr. of the United
States District Court for the Northern District of Georgia, Richard B. Russell Federal
Building and United States Courthouse, 75 Ted Turner Drive, SW, Atlanta, GA
30303-3309, to determine, among other things, whether: (a) the proposed Settlement
Class should be finally certified for settlement purposes pursuant to Federal Rule of
Civil Procedure 23; (b) the Settlement should be finally approved as fair, reasonable
and adequate and, in accordance with the Settlement’s terms, all claims in the
Complaint and Litigation should be dismissed with prejudice; (c) Settlement Class
Members should be bound by the releases set forth in the Settlement; (d) the
proposed Final Approval Order and Judgment should be entered; (e) the application
of Class Counsel for an award of attorneys’ fees, costs, and expenses should be
approved; and (f) the application for Service Awards to the Settlement Class
Representatives should be approved. Any other matters the Court deems necessary
and appropriate will also be addressed at the hearing.
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(7)

Class Counsel shall submit their application for fees, costs, and

expenses and the application for Service Awards at least 14 days before the Optout/Objection Deadline. Objectors, if any, shall file any response to Class Counsel’s
motions no later than 17 days prior to the Final Approval Hearing. By no later than
10 days prior to the Final Approval Hearing, responses shall be filed, if any, to any
filings by objectors, and any replies in support of final approval of the Settlement
and/or Class Counsel’s application for attorneys’ fees, costs, and expenses and for
Service Awards shall be filed.
(8)

Any Settlement Class Member that has not timely and properly

excluded itself from the Settlement Class in the manner described below, may appear
at the Final Approval Hearing in person or by counsel and be heard, to the extent
allowed by the Court, regarding the proposed Settlement; provided, however, that
no Settlement Class Member that has elected to exclude itself from the Settlement
Class shall be entitled to object or otherwise appear, and, further provided, that no
Settlement Class Member shall be heard in opposition to the Settlement unless the
Settlement Class Member complies with the requirements of this Order pertaining
to objections, which are described below.
Administration
(9)

Analytics Consulting, LLC (“Analytics”) is appointed as the Settlement

Administrator, with responsibility for Claims Administration, the Notice Program,
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and all other obligations of the Claims Administrator as set forth in the Settlement.
The Settlement Administrator’s fees, as well as all other costs and expenses
associated with notice and administration, will be paid by Equifax, as provided in
the Settlement.
Notice to the Class
(10) The Notice Program set forth in the Settlement, including the forms of
Notice and Claim Form attached as exhibits to the Settlement, satisfy the
requirements of Federal Rule of Civil Procedure 23 and due process and thus are
approved. Non-material modifications to the exhibits may be made without further
order of the Court. The Settlement Administrator is directed to carry out the Notice
Program in conformance with the Settlement and to perform all other tasks that the
Settlement requires.
(11) The Court finds that the form, content, and method of giving notice to
the Settlement Class as described in the Settlement and exhibits: (a) constitute the
best practicable notice to the Settlement Class; (b) are reasonably calculated, under
the circumstances, to apprise Settlement Class Members of the pendency of the
action, the terms of the proposed Settlement, and their rights under the proposed
Settlement; (c) are reasonable and constitute due, adequate, and sufficient notice to
those persons entitled to receive notice; and (d) satisfy the requirements of Federal
Rule of Civil Procedure 23, the constitutional requirement of due process, and any
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other legal requirements. The Court further finds that the notice is written in plain
language, uses simple terminology, and is designed to be readily understandable by
Settlement Class Members.
Exclusions from the Class
(12) Any Settlement Class Member that wishes to be excluded from the
Settlement Class must mail a written notification of the intent to exclude itself to the
Settlement Administrator, Class Counsel, and Equifax’s counsel at the addresses
provided in the Notice, postmarked no later than _________________ [90 days after
the date of this Order] (the “Opt-Out Deadline”) and sent via first class postage prepaid United States mail. The written notification must include the name of this
Litigation (the “Financial Institution Track” in In re: Equifax, Inc. Customer Data
Security Breach Litigation, Case No. 1:17-md-2800-TWT (N.D. Ga.); the full name,
address, and telephone number of the Settlement Class Member; the name, address,
email address, telephone number, position, and signature of the individual who is
acting on behalf of the Settlement Class Member; the words “Request for Exclusion”
at the top of the document or a statement in the body of the document requesting
exclusion from the Settlement; and the total number of payment cards issued by the
Settlement Class Member that were identified as having been at risk as a result of
the Data Breach in any alerts or similar documents by Visa, MasterCard, Discover,
and American Express. If the Settlement Class Member fails to provide all of the
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required information on or before the deadlines specified in the Settlement and fails
to cure any deficiency within the time allowed in the Settlement, then its attempt to
opt out shall be invalid and have no legal effect, and the Settlement Class Member
shall be bound by the Settlement, including the releases, if finally approved.
(13) All Settlement Class Members who submit valid and timely notices of
their intent to be excluded from the Settlement shall not receive any benefits of or
be bound by the terms of the Settlement. Any Settlement Class Member that does
not timely and validly exclude itself from the Settlement shall be bound by the terms
of the Settlement. If final judgment is entered, any Settlement Class Member that
has not submitted a timely, valid written notice of exclusion from the Settlement (in
accordance with the requirements of the Settlement) shall be bound by all subsequent
proceedings, orders and judgments in this matter, the Settlement, including but not
limited to the releases set forth in the Settlement, and the Final Approval Order and
Judgment.
(14) The Settlement Administrator shall provide the parties with copies of
all opt-out notifications promptly upon receipt, and a final list of all that have timely
and validly excluded themselves from the Settlement Class in accordance with the
terms of the Settlement, which Class Counsel may move to file under seal with the
Court no later than ten (10) days prior to the Final Approval Hearing.
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Objections to the Settlement
(15) A Settlement Class Member that complies with the requirements of this
Order may object to the Settlement, the request of Class Counsel for an award of
attorneys’ fees, costs, and expenses, and/or the request for Service Awards.
(16) No Settlement Class Member shall be heard, and no papers, briefs,
pleadings, or other documents submitted by any Settlement Class Member shall be
received and considered by the Court, unless the objection is (a) electronically filed
with the Court by the Objection Deadline; or (b) mailed first-class postage prepaid
to the Clerk of Court, Class Counsel, and Equifax’s Counsel, at the addresses listed
in the Notice, and postmarked by no later than the Objection Deadline, which shall
be _______ [90 days after the date of this Order], as specified in the Notice.
Objections shall not exceed twenty-five (25) pages.

For the objection to be

considered by the Court, the objection shall set forth:
a.

the name of the Litigation: In re: Equifax, Inc. Customer Data Security
Breach Litigation, No. 1:17-md-2800-TWT (N.D. Ga.) (“Financial
Institution Track”);

b.

the full name of the objector and full name, address, email address, and
telephone number of the person acting on its behalf;

c.

an explanation of the basis upon which the objector claims to be a
Settlement Class Member;

d.

whether the objection applies only to the objector, a specific subset of
the Settlement Class, or the entire Settlement Class;
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e.

all grounds for the objection stated, with specificity, accompanied by
any legal support for the objection;

f.

the identity of all counsel who represent the objector, including any
former or current counsel who may be entitled to compensation for any
reason related to the objection to the Settlement Agreement, Class
Counsel’s request for attorney’s fees, costs, and expenses, or the
application for Service Awards;

g.

the identity of all representatives (including counsel representing the
objector) who will appear at the Final Approval Hearing;

h.

the number of times in which the objector has objected to a class action
settlement within the five years preceding the date that the objector files
the objection, the caption of each case in which the objector has made
such objection, and a copy of any orders related to or ruling upon the
objector’s prior such objections that were issued by the trial and
appellate courts in each listed case;

i.

if the objector is represented by an attorney who intends to seek fees
and expenses from anyone other than the objectors he or she represents,
the objection should also include: (i) a description of the attorney’s
legal background and prior experience in connection with class action
litigation; (ii) the amount of fees sought by the attorney for representing
the objector and the factual and legal justification for the fees being
sought; (iii) a statement regarding whether the fees being sought are
calculated on the basis of a lodestar, contingency, or other method; (iv)
the number of hours already spent by the attorney and an estimate of
the hours to be spent in the future; and (v) the attorney’s hourly rate;

j.

any and all agreements that relate to the objection or the process of
objecting, whether written or verbal, between the objector or objector’s
counsel and any other person or entity;

k.

a description of all evidence to be presented at the Final Approval
Hearing in support of the objection, including a list of any witnesses, a
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summary of the expected testimony from each witness, and a copy of
any documents or other non-oral material to be presented;
l.

a statement indicating whether the objector intends to personally appear
and/or testify at the Final Approval Hearing; and

m.

the objector (or the objector’s attorney’s) signature on the written
objection.

(17) In addition, any Settlement Class Member that objects to the proposed
Settlement must make itself available to be deposed regarding the grounds for its
objection and must provide along with its objection the dates when the objector will
be available to be deposed during the period from when the objection is filed through
the date seven days before the Final Approval Hearing.
(18) Any Settlement Class Member that fails to comply with the provisions
in this Order will waive and forfeit any and all rights it may have to object, and shall
be bound by all the terms of the Settlement, this Order, and by all proceedings,
orders, and judgments, including, but not limited to, the releases in the Settlement,
if finally approved.

Any Settlement Class Member who both objects to the

Settlement and opts out will be deemed to have opted out and the objection shall be
deemed null and void.
Claims Process and Distribution Plan
(19) The Settlement establishes a process for assessing and determining the
validity and value of claims and a methodology for paying Settlement Class
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Members that submit a timely, valid Claim Form. The Court preliminarily approves
this process.
(20) Settlement Class Members that qualify for and wish to submit a Claim
Form shall do so in accordance with the requirements and procedures specified in
the Notice and the Claim Form. If the Settlement is finally approved, all Settlement
Class Members that qualify for any benefit under the Settlement but fail to submit a
claim in accordance with the requirements and procedures specified in the Notice
and Claim Form shall be forever barred from receiving any such benefit, but will in
all other respects be subject to and bound by the provisions of the Settlement,
including the releases included in the Settlement, and the Final Approval Order and
Judgment.
Termination of the Settlement and Use of this Order
(21) This Order shall become null and void and shall be without prejudice
to the rights of the Parties, all of which shall be restored to their respective positions
existing immediately before this Court entered this Order, if the Settlement is not
finally approved by the Court or is terminated in accordance with the terms of the
Settlement. In such event, the Settlement shall become null and void and be of no
further force and effect, and neither the Settlement (including any Settlement-related
filings) nor the Court’s orders, including this Order, relating to the Settlement shall
be used or referred to for any purpose whatsoever.
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(22) If the Settlement is not finally approved or there is no Effective Date
under the terms of the Settlement, then this Order shall be of no force or effect; shall
not be construed or used as an admission, concession, or declaration by or against
Equifax of any fault, wrongdoing, breach, or liability; shall not be construed or used
as an admission, concession, or declaration by or against any Settlement Class
Representative or any other Settlement Class Member that its claims lack merit or
that the relief requested is inappropriate, improper, unavailable; and shall not
constitute a waiver by any party of any defense (including without limitation any
defense to class certification) or claims it may have in this Litigation or in any other
lawsuit.
Stay of Proceedings
(23) Except as necessary to effectuate this Order, this matter and any
deadlines set by the Court in this matter are stayed and suspended pending the Final
Approval Hearing and issuance of the Final Approval Order and Judgment, or until
further order of this Court.
Continuance of Final Approval Hearing
(24)

The Court reserves the right to adjourn or continue the Final Approval

Hearing and related deadlines without further written notice to the Settlement Class.
If the Court alters any of those dates or times, the revised dates and times shall be
posted on the website maintained by the Settlement Administrator.
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Actions by Settlement Class Members
(25) The Court stays and enjoins, pending Final Approval of the Settlement,
any actions, lawsuits, or other proceedings brought by Settlement Class Members
against Equifax related to the Data Breach.
Summary of Deadlines
(26) The Settlement, as preliminarily approved in this Order, shall be
administered according to its terms pending the Final Approval Hearing. Deadlines
arising under the Settlement and this Order include but are not limited to the
following:
 Notice Deadline: [30 days after entry of this Order]
 Objection and Opt-Out Deadline: [90 days after entry of this Order]
 Claims Deadline: [210 days after entry of this Order]
 Final Approval Hearing: [a date to be set by the Court no earlier than
120 days after entry of this order]
 Application for Attorneys’ Fees, Expenses and Service Awards (“Fee
Application”): [76 days after entry of this Order]
 Motion for Final Approval of the Settlement (“Final Approval
Motion”): [30 days before the Final Approval Hearing]
 Objectors’, if any, Response to Final Approval Motion and Fee
Application [17 days before the Final Approval Hearing]
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 Replies in Support of Final Approval and Fee Motion [10 days before
the Final Approval Hearing]
IT IS SO ORDERED this ____ day of _________, 2020.
_______________________________
Hon. Thomas W. Thrash, Jr.
Chief U.S. District Judge
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