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QUESTION PRESENITEI)
rWhether a generally applicable federal statute,

which is silent as to its applicability to Indian Tïibes,
should nevertheless be presumed to apply to T?ibes.



ii
PARTIES TO THE PROCEEDING

Great Plains Lending, LLC, and Plain Green, LLC,
petitioners here, \ñrere appellants in the Court of
Appeals.

The Consumer Financial Protection Bureau, re-
spondent here, was the appellee in the Court of
Appeals.

Mobiloans, LLC, \ñ¡as an appellant in the Court of
Appeals. Petitioners believe that Mobiloa¡rs has no
interest in the outcome of this petition for a writ of
certiorari. See infra p. 7 n.*. Pursuant to this
Court's Rule L2.6, petitioners have so notified the
Clerk in a letter filed contemporaneously with this
petition and sen¡ed on all parties to the proceeding
below.

iii
RULE 29.6 DISCLOSURE STATEMET\TT

Great Plains Lending, LLC, is wholly owned by the
Otoe-Missouria T?ibe of Indians. Great Plains has
no parent corporation, and no publicly held company
owns t07o or more of its stock.

Plain Green, LLC (fonnerly First American Asset
Recovery, LLC) is wholly owned by Atoske Holding
Company. Atoske is wholly owned by the Chippewa
Cree Tribe of the Rocky Boy's Reservation. Atoske
has no parent corporation, and no publicly held
company owns tOVo or more of its stock.
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No. 17-

Gn¡nr Pr¿rNs LnNontc, LLC,
and Pr¿w GnnnN, LLC,

Petitioners,
v

Coxsr-nmn Fnq¡Ncr¡r, PnotpcrloN BunnAU,

Respondent.

On Petition for a Writ of Certiorari to the
United States Court of Appeals

for the Ninth Circuit

PETITION r.OR A WRIT OF CERTIORARI

Great Plains Lending, LLC, and Plain Green, LLC,
respectfuIly petition for a writ of certiorari to review
the judgment of the United States Court of Appeals
for the Ninth Circuit in this case.

OPINIONS BELOW
The Ninth Circuit's opinion is reported at 846 F.3d

1049. Pet. App. La-21a. The District Court's order is
not published in the FederøI Supplem,ent but is
available at2O14 rWL 12685941. Pet. App. 22a-68a.

JT.]RISDICTION
The Ninth Circuit entered judgment on Januar¡r

20, 2017, Pet. App. 1a, and denied a timely petition
for rehearing en banc on April 5, 2OL7, id. at 70a.



2

On June 23, 20L7, Justice Kennedy extended the
time within which to file a petition for a writ of
certiorari to and including August B, 2017. See
No. 1641254. This Court's jurisdiction is invoked
under 28 U.S.C. $ 1254(1).

STATUTORY PROVISIONS IIWOLVED
The Consumer Financial Protection Act (CFPA)

provides in pertinent part:
The term "person'means an individual, part-
nership, company, corporation, association (in-
corporated or unincorporated), trust, estate,
cooperative organization, or other entity.

12 U.S.C. g 5481(1e).

The term "State" means any State, tenritory,
or possession of the United States, the District
of Columbia, the Commonwealth of puerto Ri-
co, the Commonwealth of the Northern Maria-
na Islands, Guam, American Samoa, or the
United States Virgin Islands or any fed,erally
recognized Indian tribe, as defrned by the Sec-
retary of the Interior under section 5181(a) of
Title 25.

Id. ç548t(27).
Whenever the Bureau has reason to believe
that any person may be in possession, custody,
or control of any documentary material or tan-
gibte things, or may have any information, rel-
evant to a violation, the Bureau hây, before
the institution of any proceedings under the
Federal consumer frnancial law, issue in writ-
ing, and cause to be served upon such person,
a civil investigative demand requiring such
person to-

3

(A) produce such documentar¡r material for
inspection and copying or reproduction in
the form or medium requested by the Bu-
reau;

(B) submit such tangible things;
(C) frle written reports or ans\Mers to ques-

tions;
(D) grve oral testimony concerning documen-

tary material, tangible things, or other in-
formation; or

(E) furnish any combination of such material,
answers, or testimony.

Id. ç5562(c)(1).
INTRODUCTION

Countless federal statutes speak in general terms,
without specifying whether they apply to Indian
T?ibes. The question presented in this case concerns
how those statutes should be construed: Should they
be presumed to apply to T?ibes, despite Congress's
silence?

The circuits are divided on this question. Five
circuits say yes; they hold that generally applicable
Iaws should be presumed to apply to sovereign
Tribes. Two circuits disagree; they reject such a
presumption. Courts have acknowledged this split,
which shows no signs of resolving itself. Only this
Court's review can bring uniformity to this funda-
mental question of law.

This Court's review is warranted for another rea-
son: The Ninth Circuit in this case reached the
\ilrong ans\Mer. It held that generally applicable
statutes should be presumed to cover T?ibes, and
then-applyrng that presumption<oncluded that



4

the consumer Financial protection Act covers
Tribes. That presumption, however, cannot be
reconciled with this court's holdings. This court has
long held that statutes should be construed liberally
in fauor of Indians, and yet the Ninth circuit did the
opposite, construing the CFpA,s silence øgainst
Indians. Further, this court has long held trr.t tt 

"generally applicable term .,person,, should be pre_
sumed not to include sovereigns, and yet the Ninth
Circuit presumed the opposite in cónstruing the
CFPA.

Finally, this Court should grant review because the
question presented is exceptionally important.
Because Tlibes are sovereigns in their o*r, ,ight,
whether they are presumptively subject to genãral
laws has far-reaching implications-not jùst fortribal sovereignty, but also for trib;l self_
determination and self-suffrciency. Those implica_
tions are particularly significant in trre context år trr"
CFPA, which is unique among federal statutes in the
expansive po\üers it grants to the Consumer Finan_
cial Protection Bureau. And the ramifrcations of the
Ninth Circuit's decision extend even beyond T?ibes:
If the Ninth circuit is correct that the cFpA should
be presumed to cover Tribes, then it follows that the
CT'PA should be presumed to cover States, too. After
all, States are sovereigns as well, and the CFpA
treats states and r?ibes equivalently. This petition
thus presents a question of exceeding importånce for
all sovereigrrs, tribal and state alike.

For these reasons, certiorari should be granted.

5

STATEMENT
A- Statutory Background

In 2010, Congress enacted the Consumer Financial
Protection Act, L2 U.S.C. $ 5481 et seq. The CFPA
establishes an independent agency called the Con-
sumer Financial Protection Bureau for the purpose
of "ensuring that all consumers have access to mar-
kets for consumer frnancial products and services
and that markets for consumer financial products
and services are fair, transparent, and competitive."
/d. $ 5511(a).

The CFPA, however, forbids the Bureau to promote
that purpose alone. Rather, it instructs that the
Bureau "shall coordinate" its efforts with "State
regulators." Id. $ 5495. And because the CFPA
defrnes "State" to include "any federally recognized
Indian tribe," id. ç 548I(27), it equally mandates that
the Bureau coordinate its efforts with Tribes. Vari-
ous other statutory provisions spell out the coopera-
tive relationship that Congress envisioned between
federal regulators and "State[s]" (including Tribes).
/d. $ 5493(bX3); see, e.9., id. $$ 5aæ@)(2), 5493(eX1),
Sa93(SX3), 5512(cXGX7), 5514(b), 5515(bX2),
5515(eX2), 5551(a)-(b), 5552(a).

As for the Bureau itself, the CFPA grants it the
authority to "supervis[e]" "any person that engages
in offering or providing a consumer financial product
or service," id. $$ 5511(c)(4), 5481(6), and to enforce
19 different federal consumer financial laws against
"a.ty person" who violates them, íd. $$ 5564(a),
5481(12),5481(14). The CFPA also empowers the
Bureau to issue civil investigative demands (CIDs) to
"any person" \¡ì¡ho it has reason to believe may have
material or information relevant to a violation of a
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federal consumer financial law. Id. g 5562(cX1). The
statute defines the term þerson" to include various
entities-"an individual, partnership, company,
corporation, association (incorporated or unincorpo-
rated), trust, estate, cooperative organization, or
other entity"-but the definition does not mention
States or T?ibes. /d. $ 5431(19).

B. Factual And Procedural Background
1. The Otoe-Missouria T?ibe of Indians and the

Chippewa Cree Tribe of the Rocky Boy,s Reservation
are federally recognized Indian Tribes. Both of them
are unable to take advantage of the traditional
mechanisms of raising government revenue through
property and income taxes-+ither as a legal matter
(because their land is held in trust by the Federal
Government), or as a practical one (because most
Tribe members do not make enough income). To
make matters worse, as a result of forced relocation
by the Federal Government, the Tribes are geograph-
ically isolated from major population centers and
cannot achieve self-sufficiency through land-based
businesses.

Consequently, the T?ibes sought out Internet-based
business opportunities. To raise government funds
for social, educational, and economic initiatives, each
Tribe established an online lending entity: The Otoe-
Missouria Tribe established petitioner Great plains
Lending, LLC, and the Chippewa Cree Tribe estab-
lished petitioner Plain Green, LLC. See pet. App.
24a-25a. Petitioners are arrns of their respective
Tribes, which means that they share in the T?ibes,
sovereign status. Id. at 14an.B.

2. At some point, the Bureau became interested in
petitioners' lending activities. The Bureau could

7

have implemented the co-regulatory approach that
the CFPA prescribes by communicating with the
T?ibes about their tribal arms. Instead, in June
2012, the Bureau issued CIDs to petitioners, pur-
portedly under its authority to investigate "pe"-
sonlsl." 12 U.S.C. $5562(cXL); see Pet. App. 5a; C.A.
E.R.2t2-244."

The CIDs \Mere extensive, requiring petitioners to
ans\Ã/er detailed interrogatories and produce a wide
range of documents. The requested documents
included all contracts and agreements with partner
companies; all marketing or solicitation materials;
all corporate frlings; and all policies and procedures
for handling consumer inquiries, consumer com-
plaints, refunds, debt collection, consumer pa¡rments,
and the like. See, e.9., C.A. E.R. 221-222. The Bu-
reau demanded this information for the expansive
purpose of determining "whether small-dollar online
lenders or other unnamed persons have engaged or
are engaging in unlawful acts or practices relating to
the advertising, marketing, provision, or collection of
small-dollar loan products," in violation of the CFPA,
"the T?rrth in Lending Act, the Electronic Funds
Tþansfer Act, the Gramm-Leach-Bliley Act, or any
other Federal consumer frnancial la\M." Id. at 212
(citations omitted).

In JuIy 20L2, petitioners petitioned the Bureau to
set aside the CIDs. See 12 U.S.C. $ 5562(f); C.A. E.R.

* Ttre Bureau also issued a CID to Mobiloans, LLC, an arm of
the T\rnica-Biloxi Tïibe of Louisiana. Although Mobiloans
initially challenged the CID, it eventually complied with a
revised version of the CID following the Ninth Circuit's decision
in this case. Mobiloans thus has no interest in the outcome of
this petition for certiorari.
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246-278. Petitioners argued that, as arms of sover-
eign Tribes, they are not "persons,, subject to the
Bureau's investigative and regulatory authority
under the CFPA; rather, the statute expressly re-
gards Tîibes as co-regr.rlating "States.,, See C.A. E.R.
264-27L. Over a year later, the Bureau denied the
petition and directed petitioners to comply with the
CIDs. Id. at324-333.

Both Tribes have made consistent good-faith efforts
to establish a cooperative regulatory relationship
with the Bureau. The otoe-Missouria Tîibe initiated
a series of meetings with the Bureau designed to
provide the information requested in its CID in the
context of a co-regulatory relationship. Id. at 186-
139. In a letter to the Bureau,s Director, the T?ibe
reiterated its intent to provide all of the information
requested through direct consultation and coordina-
tion with the Bureau. Id. at 188, 1gg-201. The T?ibe
also p ft Model Lending
Code f Understanding
behpe Id. at 1gg,20g-
206. Notwithstanding these efforts, the Bureau
halted communications with the T?ibe and failed to
follow through with promises of sending a Bureau
offrcial to visit the Otoe-Missouria reservation. Id,. at
137-138.

The Chippe\Ma Cree Tribe has made similar efforts
to reach out to the Bureau. The Tribe met with
Bureau officials on a number of occasions to discuss
its willingness to cooperate with the Bureau in
regulating consumer finance. Id. at 45. And the
Tribe has endeavored to provide the information the
Bureau seeks in the context of a government-to-
government relationship. Id. at 45-46.

I
3. Despite the Tribes' efforts to communicate with

the Bureau regarding the requested information, the
Bureau filed a petition to enforce the CIDs in federal
district court in March 2014r-nearly hvo years after
it had issued the CIDs in the fi.rst place. See 12
U.S.C. $ 5562(e); C.A. E.R. 334. Petitioners again
maintained that because they are arms of sovereign
Tribes, the Bureau's investigative authority does not
extend to them. SeePet. App.24a.

The District Court disagreed and granted the Bu-
reau's petition. Id. at 67a. For much of its opinion,
the court attempted to reconcile decisions of the
Ninth Circuit and this Court analyzing generally
applicable statutes. See id. at 26a-47a. Under
Donoua,n v. Coeur dAlene Tribal Førm, 751 F2d
1113 (gth Cir. 1985), the court reasoned, the CFPA is
a generally applicable statute that presumptively
applies to Indian Tribes, seePet. App. 26a-28a; under
Vermont Agency of Nøtural Resources v. United
States ex rel. Steuens,529 U.S. 765 (2000), by con-
trast, the term "person" presumptively excludes
sovereigns, see Pet. App. 28a-29a. "[T]aken togeth-
er," the court explained, these "rules * * * appear to
mean" that the CFPA both "presumptively includes
and presumptively excludes Indian tribes." Id. at
37a-38a. To resolve this tension, the court looked to
the CFPA's "legislative environment," which it
believed "indicates that Congress likely intended for
tribally owned businesses like lpetitioners] to be
subject to the Bureau's investigatory authorrty." Id.
at 56a. Noting that the statutory question "is some-
thing over which judges and lawyers could reasona-
bly disagree," the District Court stayed its ruling
pending appeal to the Ninth Circuit. Id. at67a.
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4. A three-judge panel of the Ninth Circuit af-
firmed. Id. at 2ta. The Ninth Circuit observed that
"the T?ibal Lending Entities make some appealing
arguments," id. at 20a, but e>çlained that it was
nevertheless bound by Coeur dAlene to conclude that
"laws of general applicability govern tribal entities
unless Congress has explicitly provided otherwise."
Id. at IDa. "In keeping with lthat] precedent," the
Ninth Circuit concluded that the CFPA "applies to
tribal businesses like the T?ibal Lending Entities,,,
even though they function as "arms of the tribe."
Id. at L2a, 14a n.3.

In reaching that conclusion, the Ninth Circuit
acknowledged this Court's holding in Steuens that
the term "person' should be presumed to exclude
sovereigns. Id. at t2a-Iïa. But the Ninth Circuit
did not explain why that presumption did not apply.
See íd. The Ninth Circuit also acknowledged a
second principle found in this Court's precedent: that
"ls]tatutes are to be construed liberally in favor of
the Indians, with ambiguous provisions interpreted
to their benefit." Id. at 20a (quoting County of Ya-
h,irna v. Confederated Tribes & Bønds of Yakima
Indian Nøtion,502 U.S. 25L, 269 (1992)). But the
Ninth Circuit "repudiated this presumption" in tight
of its orrn case law; "to apply the presumption to
laws of general applicability," the court explained,
'fuould be effectively to overn¡lel] Coeur dAlene.,,
Id. (internal quotation marks and brackets omitted).

The Ninth Circuit denied rehearing en banc. Id. at
70a. This petition followed.

11

REASONS FOR GRANTING THE PETITION

I. THERE IS ANI ACIC\OWLEDGED AI\TD
SQUARE SPLIT ON THE QUESTION
PRESEI{TED

Under the framework set forth by the Ninth Circuit
in Coeur d'Alene, a "federal statute of general ap-
pticability that is silent on the issue of applicability
to Indian Tribes" should be presumed to apply to
them. 751F.zd at 1116. That presumption may be

overcome in only three narrow circumstances: (1) if
"the law touches exclusive rights of self-governance
in purely intramural matters"; (2) if "the application
of the law to the tribe would abrogate rights guaran-
teed by Indian treaties"; or (3) if "there is proof by
Iegislative history or some other means that Con-
gress intended the law not to apply to Indians on
their reservations." Id. (internal quotation marks
and brackets omitted).

Federal courts of appeals are divided over whether
the Coeur d'Alene framework is correct. The Ninth
Circuit in this case adhered to that framework in
holding that the CFPA applies to Tribes. Pet. App.
10a-11a. Four other circuits-the Second, the Sixth,
the Seventh, and the Eleventh-have embraced the
Coeur dAlene framework, too. TWo circuits, by
contrast, have rejected it. Unlike their sister cir-
cuits, the Tenth and the D.C. Circuits do not pte-
sume that every generally applicable statute, which
is silent as to its applicability to T?ibes, nonetheless
applies to them.

The circuits have acknowledged their disagree-
ment. See, e.g., Soaring Eøgle Casino & Resort v.
NLRB,791 F.3d 648,673 (6th Cir. 2015) (describing
the split); San Ma,nuel Indiøn Bingo & Cøsino v-
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NLRB,475 F.3d 130G, 1911 (D.C. Cir. 2007) (,.[O]ut_
of-circuit precedent is inconsistent as to the applica_
bility of general federal laws to Indian tribes.,,j.- 4¡r¿
there is no indication that the split will go a\May on
its own. This court's intervention is therefo.u ou.."-
sar¡r to bring uniformity to this recurring question of
statutory interpretation.

1. On one side of the split are frve circuits that
have adopted t}re Coeur dAlene framework. These
circuits presume that statutes of general applicabil-
ity apply to T?ibes.

In the decision below, for example, the Ninth Cir_
cuit explained that it has "consistently held that * {< *
laws of general applicability govern tribal entities
unless Congress has explicitly provided otherwise,',
citing Coeur dAlene. Pet. App. 10a. It then charac_
terized the CFPA as "a law of general applicability,"
id., and concluded that "none of the thr"" Coàur
dAlene exceptions to the enforcement of generally
applicable laws against Indian tribes apply in this
case," id. at L4a.

The Seventh Circuit followed the same approach in
Srno,rt v. State Farm Insurance Co., g6g F.2d. g2g
(7th Cir. 19Sg). The question in that case was
whether the Employee Retirement Income Security
Act (ERISA) applies to employment benefrt plans
established by T?ibes. Id. at gB2. ,.ERISA,; the
Seventh Circuit explained, .,is clearly a statute of
general application." Id. at gBB. And .,when Con_
gress enacts a statute of general applicability,,, the
court reasoned, "the statute reaches everyone within
federal jurisdiction not specifically excluâed, includ-
ing Indians and T?ibes." Id. at gB2. After frnding
none of Coeur dAlene's exceptions to that .þeneral
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rule" satisfied, the Seventh Circuit upheld the appli-
cation of ERISA to Indian Tribes. Id. at 932-936; see

a,lso Menominee Tribal Enters. v. Solis,601 F.3d 669,
673-674 (7th Cir. 2010).

Similarly, the Second Circuit in Reich v. Mashøn-
tucket Sønd & Grauel, 95 F.3d L74 (2d Cir. 1996),
"adopt[ed] the Ninth Circuit's method of analysis in
Coeur dAlene as the appropriate test to determine
whether a statute, silent as to Indians, applies to
tribes." Id. at 182. Applyr.rg that test to the Occupa-
tional Safety and Health Act (OSIIA), the Second
Circuit concluded that OSIIA is a law of general
applicability, see id. at 177-179, that "does not fall
within one of t}rre Coeur d'Alene exceptions," id. at
L82. Accordingly, the Second Circuit held that
T?ibes are subject to OSIIA. /d.

Coeur dAlene is also the law in the Eleventh Cir-
cuit. In Florida Pøraplegíc Association v. Miccosukee
Tribe of Indiøns of Florida, 166 F.3d 1126 (llth Cir.
1999), the Eleventh Circuit held that "[a] general
statute presumptively governs Indian tribes and will
apply to them absent some superseding indication
that Congress did not intend tribes to be subject to
that legislation." Id. at IL29. Citing Coeur d'Alene,
the Eleventh Circuit then concluded that the Ameri-
cans with Disabilities Act (ADA) "is a generally
applicable law," and that "no exception to the pre-
sumption that titl appl[ies] to Indian tribes" had
been established. Id. at 1129-1130.

The Sixth Circuit is the most recent court of ap-
peals to join this side of the split-though not with-
out controversy. In NLRB v. Little Riuer Band of
Ottawa Indians Tríbøl Gouernm.ent, 788 F.3d 537
(6th Cir. 2015), the majority "adoptledJ the Coeur
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d'Alene framework," id. at 551, and concluded that
the National Labor Relations Act (NLRA) is a .,gurr_

erally applicable" statute, id., that .,does not fall
within the exceptions to the presumptive applicabil-
ity of a general statute outlined jn Coeur d,'Alàne,,, id,.
at 555. Accordingly, the majority held that the
NLRA applies to Tribes. Id. at 589.

_ 
Judge McKeague dissented, crttjcizing the majority

for embracing a doctrine that lgnores Supreme
Court precedent, creates a needless circuit split and,
not least of all, impermissibly intrudes on tribal
sovereignty." Id. at 5G5 (McKeague, J., dissenting).
Less than a month later, a unanimous Sixth Circuit
panel agreed. See Soøring Eagle, 291 F.Bd 64g.
Although it felt bound to apply tlne Little Ríuer
holding, the panel took the remarkable step of disa-
vowing "the Little Riuer majority,s adoption of the
Coeur d'Alene framework." Id. at 662. For many of
the same reasons that Judge McKeague had articu-
lated, the panel explained that ..[t]he Coeur d,Alene
framework unduly shifts the analysis away from a
broad respect for tribal sovereignty, and ths need for
a clear statement of congressional intent to abrogate
that sovereignty." Id. at G74; see also id,. at-675
(White, J., concurring in part and dissenting in part)
(agreeing that "Coeur dAlene ** * is incãnsistent
with Supreme Court precedent,,). The panel thus
lamented the fact that it was bound to follow Coeur
dAlene because the Sixth circuit in Littte Ríuer had
joined the wrong side of the circuit split. See id.. at
67 3-67 4 (majority opinion).

2. Opposite the Second, Sixth, Seventh, Ninth and
Eleventh Circuits are the Tenth and D.C. Circuits,
which do not follow t]ne Coeur d,Alene framework and
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which do not presume that a generally applicable
federal statute applies to T?ibes.

In NLRB v. Pueblo of Søn Juan,276 F.3d 1186
(10th Cir. 2002) (en banc), for instance, the Tenth
Circuit "rejected the Coeur d'Alene fra:rrework."
Soøríng Eagle,791 F.3d at 672. Confronted with the
question whether the NLRA applies to Tribes, the en
banc Tenth Circuit answered no: There is no pre-
sumption of applicability "where an Indian tribe has
exercised its authority as a sovereign." Pueblo of
Søn Juan, 2'76 F.3d at 1199. The Tenth Circuit
reaffrrmed that view in Dobbs v. Anthem Blue Cross
& Blue Shield,600 F.3d L275 (LDth Cir. 2010). "In
this circuit," the court reiterated, "respect for Indian
sovereignty means that federal regulatory schemes
do not apply to tribal governments exercising their
sovereign authority absent express congressional
authorization." Id. at 1283.

The D.C. Circuit also employs a framework "differ-
ent from" Coeur d'Alene. Søn Mønuel, 475 F.3d at
1315. Rather than presume that every generally
applicable statute covers Tribes, the D.C. Circuit
engages in a case-by-case analysis of "the extent to
which application of the general law will constrain
the tribe with respect to its governmental functions."
Id. at 1313. Applyrng that analysis in San Mønuel,
the D.C. Circuit upheld the application of the NLRA
to a particular Tribe. Id. at 1308.

3. In sum, seven circuits have addressed the ques-
tion presented and come to different conclusions.
Five circuits have held that a generally applicable
federal statute, which is silent as to Tribes, should
nevertheless be presumed to apply to them, while
two circuits have declined to adopt such a presump-
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II. THE NINTH CIRCUIT'S DECISION IS
COIVTRARY TO THIS COURT'S
PRECEDENT

Review is warranted for another reason: The Ninth
Circuit's decision in this case is \Mrong. T]lte Coeur
dAlene framework has no basis in this Court,s
holdings; in fact, it contradicts two separate lines of
this Court's precedent.

1. The Ninth Circuit and other courts that have
adopted the coeur dAlene framework insist that
their approach is justifred because of a single sen_
tence from this Court's decision 5Z years ago in
Federal Power Commission v. Tuscarorø lid¡an
Nation,362 U.S. gg ( general
statute in terms app ncludes
Indians and their prop 16.

That one line cannot bear the weight placed on it.
As even courts that follow Coeur d,Alene have
acknowledged, the sentence was merely dictum. See
Coeur dAlene,75tF.2d at 1115 ("Et is dictum that
has guided 

; Reich,95 F.Bd at
177 (descri a þresumption""borrowed" 

"sue 
in Tuscarora

was whether the Federal power Act applied to non_
reservation lands that an Indian Tlibe owned in fee
simple. 362 U.S. at 115. The Act, however, was not
silent as to Tribes at all; .,[i]nstead,,, the Court ex_
plained, "the Act specifically defrne[d] and treat[ed]
with lands occupied by Indians.,' Id. at lLg. Thus,

t7

according to the Court, "the Act glavel every indica-
tion that" it applied to such lands. .Id. So the line in
the Court's opinion about a "general statute" \Mas

only dictum, with no bearing on the Court's holding.
It should come as no surprise, then, that in the
decades since Tuscarora, this Court has ncuer cited
that sentence.

When read in context, moreover, the sentence actu-
ally says nothing about the applicability of laws to
Tribes as souereígns at all. Rather, the Court ap-
peared to indicate only that individual Indians (and
other ordinary property-holders of non-reservation
land) are subject to general federal statutes about
property rights, taxes, criminal laws, and so forth.
See id. at 116-117 (citing various tax cases and one
criminal case). So, for example, a federal statute
criminalizing mail fraud applies to Indians and non-
Indians alike. Or a federal agency exercising emi-
nent domain may take private, non-reservation land
owned by an Indian, just as it may take the land of
any other private citizen.

For 25 years after Tuscarora, the Ninth Circuit
applied that relatively uncontroversial reading of
Tuscarora's dictum. See, e.g., Kirschling v. United
States,746F.zd5L2,514 (9th Cir. 1984) (federal gift
tax); United Støtes v. Burns, 529 F.2d 114, 117 (gth
Cir. 1975) (federal criminal law); Comrn'r v. Walker,
326 F.2d 261, 263 (9th Cir. 1964) (federal income
tax). Then, in Coeur dAlene,things changed. Coeur
dAlene held that generally applicable regulatory
regimes apply to T?ibes øs souereigns, unless Con-
gress explicitly exempts them. See 75L F.2d at 1115-
1116. But this Court did not bless such a sweeping
rule in Tuscarora or in any case since.
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2. To the contrary, two separate lines of this
Court's precedent foreclose any presumption that
Tribes are subject to generally applicable federal
statutes.

First, this Court has repeatedly applied the "deeply
rooted" principle that "ls]tatutes are to be construed
liberally in favor of the Indians, with ambiguous
provisions interpreted to their benefrt." County of
Yakimø,502 U.S. at 269 (internal quotation marks
omitted). That principle is reinforced by a compan-
ion rule, which requires "clear indications of legisla-
tive intent" before a statute will be construed in a
manner that impairs "tribal sovereignty." Santa
Clara Pueblo v. Martinez, 436 U.S. 49, 60 (1978); see
also, e.g., Míchigan v. Bay Mílls Indian Cmty., LB4
S. Ct. 2024, 203L-2032 (2014) ("[C]ourts will not
tightly assume that Congress in fact intends to
undermine Indian self-government."); United States
v. Dion,476 U.S. 734,738 (1936) ("\Me have required
that Congress' intention to abrogate Indian treaty
rights be clear and plain."); Montøna, y. Bløckfeet
Tríbe of Indians, 471 U.S. 759, 766 (1935) ("[T]he
standard principles of statutory constrrrction do not
have their usual force in cases involving Indian
law."); Mercion v. Jicarillø Apøche Tribe,455 U.S.
130, 152 (1982) ("[A]mbiguities in federal law have
been construed generously in order to comport with
. . . traditional notions of sovereignty and with the
federal policy of encouragrng tribat independence."
(internal quotation marks omitted)); Soaring Eagle,
791 F.3d at 666 ("[A]bsent a clear statement by
Congress, to determine whether a tribe has the
inherent sovereign authority necessary to prevent
application of a federal statute to tribal activity, we
apply the analysis set forth in Montanø lv. United
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Støtes,450 U.S. 544 (1981)1."). In fact, the Court has
described Tuscarora itself as "implicitly" reaffrrming
these Indian law canons. County of Oneidø v. Onei-
dø Indian Nation,470 U.S. 226,248 n.21 (1985).

The Ninth Circuit nevertheless "repudiated" these
canons in this case, on the view that applying them
"would be effectively to overrulel] Coeur d'Alene."
Pet. App. 20a (internal quotation marks and brack-
ets omitted). Recognizing that Coeur d'Alene stands
contrary to this Court's precedent, the Ninth Circuit
followed Coeur d'Alene anyway. That is precisely
backwards: This Court's precedent should trump
Coeur dAlene-not the other way around.

Second, this Court has repeatedly held that the
term "person" "does not include the sovereign" unless
there is an "affirmative showing of statutory intent
to the contrary." Steuens, 529 U.S. at 780-781.
Applying that "longstanding interpretive presump-
tion," the Court in Steuens held that sovereign States
are not subject to suit under the False Claims Act.
Id. at 780 see also, e.g., Will v. Mich. Dep't of State
Police, 491 U.S. 58, 64 (1989) (applying the same
presumption to conclude that a State is not a'þer-
son" under 42 U.S.C. ç 1983); Inyo Cty. v. Paíute-
Shoshone Indians of Bishop Cmty. of Bishop Colony,
538 U.S. 70t,709 (2003) (assuming that T?ibes, "like
States," are not "persons" subject to suit under
ç 1983); United States v. Cooper Corp.,3I2 U.S. 600,
604 (1941) (noting that, "in common usage, the term
'person' does not include the sovereign"), superseded
by statute, 15 U.S.C. $ 15a; Antonin Scalia & Bryan
A. Garner, Reading Law: The Interpretatíon of LegøI
Texts 273 (2012) (explaining the canon that "the
word pers on tr aditionally excludes the sovereign").
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Coeur dAlene led the Ninth Circuit in this case to
apply the opposite rule. Instead of presuming that
the term "person" in the CFPA excludes sovereign
Tribes, the Ninth Circuit presumed that it includes
them because the CFPA is "a law of general applica-
bility." Pet. App. 10a. And according to the Ninth
Circuit, petitioners could not overcome that pre-
sumption because the CFPA does not "explicitly
providefl" that Tribes are not subject to the Bureau's
authority. Id.; see id. at 15a-19a. Under Steuens,
however, the roles should have been reversed: It
should have been t};re Bureau's burden to point to
"some affrrmative showing of statutory intent" that
Congress intended to ínclude Tribes in the definition
of þerson." Steuens, 529 U.S. at 78I. Once again,
the Ninth Circuit offered no explanation w}ry Coeur
dAlene should trump this Court's precedent.

In short, the Ninth Circuit's opinion in this case
cannot be squared \{rith this Court's decisions, and it
should have held that the CFPA does not apply to
T?ibes. For that reason, too, certiorari should be
granted.

III. THE QUESTION PRESEIYTED IS
EXCEPTIONALLY IMPORTAIYT

Finally, certiorari should be granted because of the
exceptional significance of the question presented.
Countless federal statutes are laws of general ap-
plicability, which are silent as to their applicability
to Indian Tribes. The CFPA is only one such statute;
there are many others, including ERISA, OSIIA, the
ADA, and the NLRA. See supra pp. 12-15. So the
issue frequently arises: Do these statutes presump-
tively apply to Tribes or not?

2l
The importance of getting the answer right could

not be greater. After aII, Tribes are not just anyone.
They are "separate sovereigns pre-existing the
Constitutiort." Bay Mills,134 S. Ct. at 2030 (internal
quotation marks omitted). The "IJnited States has
an obligation to guard and preserve the sovereignty
of Indian tribes," 25 U.S.C. $ 4301(aX6), and the
Executive Branch has committed to working with
Indian Tïibes "on a government-to-government
basis," Exec. Order No. 13,175, 65 Fed. Reg. 67,249,
67,249 (Nov. 6, 2000). The question presented is
thus no ordinary issue of statutory interpretation.
Whether T?ibes are presumptively subject to gener-
ally applicable statutes has enormous implications
for the sovereignty, self-determination, and economic
self-suffrciency of "distinct, independent political
communities." Santa CIøra Pueblo,436 U.S. at 55
(internal quotation marks omitted).

The stakes are especially high in this case. The
term "person" stands at the center of the CFPA. 12

U.S.C. $ 5431(19). If that generally applicable term
includes Tribes, then Tribes would be subject not just
to the Bureau's expansive authority to issue CIDs,
td. $ 5562(cX1), but also to its sweeping powers of
supervision, regulation, and enforcement, e.g., id.

$$ 5514, 5518, 5531, 5532, 5564(a). What is more,
Tribes would be subject to civil penalties of as much
as $1,000,000 per violation, per day-penalties that
are essentially punitive in nature. Id. $ 5565(cX2).
The consequences of presuming-and concluding-
that the CFPA applies to sovereign Tribes are there-
fore profound.

And as the Bureau acknowledges, if the CFPA ap-
plies to sovereign Tribes, it applies to sovereign
Støtes as well. See Bureau C.A. Br. 30 ("[S]tates and
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state-owned companies are neither exempt from
regulation under the CFPA, nor exempt from com-
plying with the Bureau's CIDs."). Contra Pet. App.
L7a n.5 (purporting not to address the application of
the CFPA to States). Under the CFPA, there is no
distinguishing the two; the statute treats them
equivalently. See t2 U.S.C. g 5431(27) (defining the
term "State" to include "any State" as well as "any
federally recognized Indian tribe"); Steuens,529 U.S.
at 780-781 (presuming that the term "person" does
not include States). And States engage in countless
consumer-facing lending activities each year via
state student loan programs, state lending programs
for employees and veterans, and state housing fr-
nance agencies. See Great Plains C.A. Br. 23-24 &
n.1. The implications of the Ninth Circuit's decision
thus extend to all sovereigns, tribal and state alike-
making this Court's review all the more necessary.

CONCLUSION
The petition for a writ of certiorari should be

granted.
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