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The U.S. Department of Justice's and U.S. Securities and Exchange 

Commission's recently updated resource guide to the U.S. Foreign Corrupt 

Practices Act[1] signals a potential relaxation of stringent requirements 

that have previously been applied to successor liability in mergers and 

acquisitions. 

 

In contrast to both a 2008 attorney general opinion[2] and the prior 

iteration of the resource guide,[3] the update focuses on the timeliness 

and thoroughness of post-acquisition due diligence and emphasizes the 

potential value that mergers and acquisitions can have in bringing more 

vigorous compliance programs to newly acquired companies, 

acknowledging that, in some cases, preacquisition diligence can be nearly 

impossible. 

 

Opinion Letter to Halliburton 

 

In 2008, the DOJ issued an opinion letter to oil and gas company 

Halliburton Co., which sought guidance about potential successor liability 

resulting from an acquisition it was considering where local law prevented 

Halliburton from conducting preacquisition due diligence of the target 

company. 

 

In its response,[4] the DOJ set forth stringent requirements with which Halliburton needed 

to comply to receive assurances that Halliburton would not face prosecution for violations it 

may have uncovered in limited preacquisition discussions or in more extensive post-closing 

diligence. 

 

The opinion letter laid out an aggressive timeline originally suggested by Halliburton and 

adopted by the DOJ, including, among other things: provision of a detailed anti-corruption 

work plan within 10 days of closing; immediate commencement of post-closing anti-

corruption diligence with reports beginning 90 days after closing and concluding within 180 

days; and remediation of all uncovered issues within one year post-closing. 

 

The opinion letter also required Halliburton to undertake various steps to establish its own 

anti-corruption compliance system within the target company and to complete anti-

corruption training of all target company employees within 90 days of closing. 

 

The Halliburton transaction did not end up going forward, but the opinion letter, while 

specifically binding only to Halliburton, left a lasting mark on FCPA practitioners who relied 

upon this opinion as a model for acquiring companies with attendant preacquisition diligence 

roadblocks. 

 

However, given that most FCPA investigations stretch over multiple years even without the 

complication of investigating and integrating a new organization, the Halliburton timeline 

proved extremely difficult to implement and may have deterred some companies from 

pursuing such acquisitions. 

 

Prior Guidance Regarding Successor Liability in the Merger and Acquisition Context 
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The original FCPA resource guide,[5] released in 2012, encouraged companies to conduct 

preacquisition "risk-based FCPA and anti-corruption due diligence" before then improving 

the compliance program after closing.[6] Companies were advised to incorporate the newly 

acquired businesses into the compliance system and to conduct an FCPA-specific audit of all 

newly acquired or merged businesses "as quickly as is practicable."[7] 

 

The resource guide further encouraged acquiring companies to disclose any corrupt 

payments discovered during due diligence, noting that the DOJ and SEC would give 

meaningful credit to companies that undertook these actions, and, in some circumstances, 

the DOJ and SEC may consequently decline to bring enforcement actions.[8] 

 

Where preacquisition due diligence was not possible, as in Halliburton, the original resource 

guide noted that it might be appropriate to seek an opinion release in anticipation of a 

potential acquisition. The resource guide warned that an opinion release, which provides 

certain assurances concerning prospective conduct, might result in draconian requirements 

— that is, in the case of Halliburton, the DOJ "necessarily imposed demanding standards 

and prescriptive timeframes in return for specific assurances" from the agencies.[9] 

 

Changes to Successor Liability Guidance 

 

The updated resource guide[10] retains much of the same guidance regarding mergers and 

acquisitions and continues to recognize the importance of preacquisition due diligence, but 

certain changes suggest that prosecutors may take a more nuanced view of transactions 

where preacquisition diligence is difficult or impossible. 

 

In those instances, the DOJ and SEC "will look to the timeliness and thoroughness of the 

acquiring company's post-acquisition due diligence and compliance integration efforts."[11] 

 

This phrasing can be interpreted as a departure from the strict timelines in the Halliburton 

opinion letter, focusing instead on the general notion of timeliness and thoroughness 

without prescribing specific and aggressive timelines and scope of diligence. The updated 

resource guide also leaves room for a diligence process that takes longer than 180 days, as 

long as it is within the bounds of reasonableness. 

 

The updated resource guide recognizes that mergers or acquisitions may aid compliance, 

"particularly when the acquiring entity has a robust compliance program in place and 

implements that program as quickly as practicable at the merged or acquired entity."[12] 

Acquiring companies that can demonstrate prompt efforts to bring a lax target company into 

the compliance fold may find a receptive regulatory audience. 

 

The updated resource guide also cites the DOJ's revised FCPA corporate enforcement policy 

on the value of voluntary disclosure, reiterating that "an acquiring company that voluntarily 

discloses misconduct may be eligible for a declination, even if aggravating circumstances 

existed as to the acquired entity."[13] These changes, although subtle, suggest additional 

flexibility on the part of the DOJ and SEC when considering successor liability in mergers 

and acquisitions. 

 

Practical Advice 

 

In light of these changes, an acquiring company might help itself by focusing on three 

efforts: deploying a comprehensive diligence process, maintaining a strong and effective 

corporate compliance program capable of enhancing that of its target, and preparing to 



disclose any uncovered misconduct. 

 

First, an acquiring company should ensure that it has a thorough risk-based FCPA and anti-

corruption diligence process which, even employed post-acquisition where preacquisition 

diligence is restricted, stands up to regulator scrutiny. 

 

This should include, among other things, a full review of: the target company, including its 

subsidiaries, vendors, and employees, and their collective dealings with foreign 

governments and state-owned or controlled customers; the target company's policies 

relating to gifts, expenses, and reimbursement; and the target's own anti-corruption 

compliance program, as well as any uncovered violations, how they were handled and the 

status of any investigations or inquiries into such conduct. 

 

Where circumstances prevent comprehensive preacquisition diligence, an acquiring 

company should have a plan in place that prioritizes post-acquisition diligence in a timely 

and efficient manner. 

 

Second, acquiring companies should be prepared to demonstrate a well-designed and 

effectively implemented corporate compliance program that, once integrated, will bring a 

higher level of compliance and oversight to the acquired company, ultimately resulting in a 

reduction in misconduct and potential FCPA violations. Acquiring companies should draw up 

a timeline and a comprehensive plan to integrate the acquired company and to train new 

employees as quickly as practicable. 

 

Finally, an acquiring company should consider providing timely voluntary disclosures to the 

DOJ should the company, in its post-acquisition diligence, uncover new or additional 

misconduct. An acquiring company should take timely and proactive remedial action, such 

as discipline or termination of wrongdoers and appropriate enhancements to compliance 

programs and policies, and should an investigation by the government manifest, put itself in 

in the best position to receive credit pursuant to the DOJ's revised FCPA corporate 

enforcement policy. 

 

The updates to the resource guide appear to demonstrate that the DOJ views mergers and 

acquisitions as potentially beneficial to the FCPA compliance landscape. By taking steps to 

ensure comprehensive risk-based due diligence and timely integration of strong and 

effective compliance programs, acquiring companies may reinforce this view and avoid 

costly enforcement actions. 
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