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The House Financial Services Commit-
tee voted unanimously in May to approve what 
could become the first anti-money laundering 
legislation passed since the USA PATRIOT Act 
in 2001, and the first legislation aimed at  
reforming the Bank Secrecy Act (BSA).

The Coordinating Oversight, Upgrading and 
Innovating Technology, and Examiner Reform 
Act (COUNTER) Act is sponsored by Represen-
tative Emanuel Cleaver (D-MO) and co-spon-
sored by Representative Steve Stivers (R-OH). 
It contains a number of provisions of signifi-
cance to money service businesses (MSBs). 
For example, the bill would require the Secre-
tary of the Treasury to issue rules that would 
permit any financial institution that is required 
to file suspicious activity reports to share them 
with their foreign branches, subsidiaries, and 
affiliates. Presently, MSBs may share a Suspi-
cious Activity Report (SAR), or any information 
that would reveal the existence of a SAR, within 
their corporate organization for purposes con-
sistent with Title II of the BSA as determined by 
regulation or in guidance.

Most important for the MSB industry, the 
bill would require the Secretary of the Trea-
sury, in consultation with federal functional 
regulators and other relevant stakeholders, to 
undertake a formal review of: 

(1)  adverse consequences of financial  
institutions de-risking entire categories 
of relationships, including charities, 
embassy accounts, MSBs, countries, 
regions, and respondent banks;

(2)  reasons why financial institutions are 
engaging in de-risking;

(3)  association with and effects of de-risk-
ing on money laundering and financial 
crime actors and activities; and

(4)  appropriate ways to promote financial 
inclusion while maintaining compli-
ance with the BSA.

Not later than one year after enactment, 
the Secretary, in consultation with the federal 
functional regulators and other relevant stake-
holders, would be required to issue a report 
to Congress containing all findings and deter-
minations made in carrying out the study on 
de-risking.

The bill would direct the Treasury Depart-
ment to author and distribute typologies on 

emerging financial crime trends at least once 
a month. Such information would be useful to 
MSBs and other financial institutions in con-
ducting due diligence on their customers and 
monitoring for suspicious transactions.

Another provision would require the Director 
of the Financial Crimes Enforcement Network 
(FinCEN) to carry out a study on the value of 
BSA information, and report findings and de-
terminations back to Congress within one year 
of the date of enactment of the bill into law.

The bill would also require all federal  
examiners to receive at least ten hours of 
training per year on anti-money laundering 
and counter-terrorist financing. The training 
must include: 

(1)  potential risk profiles and red flags that 
may be encountered during examina-
tions;

(2) financial crime patterns and trends;
(3)  the high-level context for why AML and 

CFT programs are necessary for law  
enforcement agencies and other  
national security agencies, and what 
risks the programs seek to mitigate; and

(4)  de-risking and its effect on the provi-
sion of financial services.

The Federal Financial Institutions Exami-
nation Council is tasked with establishing uni-
form training materials and standards for use 
in the training.

The bill would require the federal banking 
agencies, FinCEN, and the IRS to appoint a Civil 
Liberties and Privacy Officer, and would create 
a Privacy and Civil Liberties Council chaired 
by FinCEN. It would also establish a voluntary 
public-private information sharing partnership 
among law enforcement, financial institutions, 
and FinCEN (the FinCEN Exchange).

Additionally, the bill would authorize the 
sharing of compliance resources among two or 
more financial institutions, and would require 
the Secretary of the Treasury and the appropri-
ate supervisory agencies to carry out an out-
reach program to provide financial institutions 
with information, including best practices, with 
respect to the sharing of resources. It also  
includes enhanced whistleblower protections. 

Finally, the bill would require the financial 
agencies to encourage financial institutions to 
consider, evaluate, and, where appropriate, 

responsibly implement innovative approaches 
to meet the requirements of the BSA, includ-
ing through the use of innovation pilot pro-
grams. It also would authorize the establish-
ment of innovation labs within each financial 
agency and FinCEN to provide outreach to law 
enforcement agencies, financial institutions, 
and other persons (including vendors and 
technology companies) with respect to innova-
tion and new technologies used to comply with 
the requirements of the BSA, and to support 
the implementation of responsible innovation 
and new technology in a manner that complies 
with the requirements of the BSA. Additionally, 
it would establish an Innovation Council led by 
the Department of the Treasury.

With respect to currency transaction  
reporting thresholds, an amendment to the 
bill would index the thresholds to changes in 
the consumer price index every five years ex-
cept in high-risk areas, where there could be 
exceptions. However, the amendment does 
not include a corresponding change for SAR 
thresholds, although it does require a study on 
whether thresholds should be adjusted and 
whether a shorter SAR form could be used in 
some situations.

If enacted, the COUNTER Act would rep-
resent the first comprehensive reform of the 
BSA, and the most significant AML-related 
legislation in many years. While prospects of 
enactment of the COUNTER Act in this Con-
gress are uncertain, it is encouraging that the 
bill was quickly passed by the House Financial 
Services Committee, with overwhelming bipar-
tisan support. This suggests that even if it is 
not enacted in this Congress, the COUNTER 
Act or its major provisions could well be enacted 
into law at some future point. While such leg-
islation would not result in groundbreaking 
changes, many of its provisions could result in 
positive developments for the MSB industry. n
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