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Why doesn’t McDonnell apply to foreign bribery?  
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Two circuit courts recently concluded that the Supreme Court’s McDonnell decision, which limited the 

scope of acts that constitute domestic bribery, does not apply in cases alleging bribery of foreign officials. 

The immediate consequence of the decisions from the U.S. Court of Appeals for the Second Circuit and 

the U.S. Court of Appeals for the Ninth Circuit is a more expansive standard for foreign bribery than for 

domestic corruption. That result may not be lasting, however, as both decisions run counter to the 

Supreme Court’s significant concerns about prosecutorial discretion to criminalize legitimate conduct of 

government officials responding to their constituents.  

Supreme Court narrows scope of acts that constitute domestic bribery 

The McDonnell decision narrowed the scope of “official acts” for which giving an official “anything of 

value” constitutes bribery McDonnell v. United States, 136 S. Ct. 2355, 2371 (2016). The Supreme Court 

held that setting up a meeting, talking to another public official, organizing an event, or expressing 

support for a policy is insufficient, by itself, to constitute an official act. Rather, an official act must be on a 

specific and focused pending question or matter involving a formal exercise of government power, or 

must exert pressure or provide advice to another public official to take such official act. The underlying 

rationale was to limit prosecutorial overreach and the risk of criminalizing conduct fundamental to a 

functioning democracy. As the Supreme Court observed:   

“In the Government’s view, nearly anything a public official accepts – from a campaign contribution to 

lunch – counts as a quid; and nearly anything a public official does—from arranging a meeting to inviting a 

guest to an event—counts as a quo. [] But . . . [t]he basic compact underlying representative government 

assumes that public officials will hear from their constituents and act appropriately on their concerns . . . 

Officials might wonder whether they could respond to even the most commonplace requests for 

assistance, and citizens with legitimate concerns might shrink from participating in democratic discourse.” 

McDonnell at 2372. 

Second and Ninth Circuit reject similarly narrowing the scope of acts qualifying as foreign 

bribery 

Following McDonnell, defendants in two separate foreign bribery cases asked federal appellate courts to 

import the same restrictions articulated in McDonnell to the foreign bribery context. For different 

reasons, both courts refused.   

The Second Circuit addressed the question first, and refused to apply McDonnell in a Foreign Corrupt 

Practices Act case where the defendant was convicted of bribing U.N. officials. U.S. v. Ng Lap Seng, 934 

F.3d 110, 133 (2nd Cir. 2019). The FCPA criminalizes giving anything of value to a foreign official to 
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influence that official in his/her official capacity, induce the official to act in violation of his/her lawful 

duty, secure an improper advantage in obtaining business, or influence another foreign official take such 

actions. Despite acknowledging that these acts could be interpreted as analogous to “official acts” under 

the domestic bribery statute, the court rejected the application of McDonnell on a textual basis because 

the FCPA does not contain a “definitional list akin to that for official acts in [the domestic bribery 

statute].” Seng, 934 F.3d at 133. 

Shortly after, the Ninth Circuit similarly refused to apply McDonnell where the defendant, a South Korean 

public official, was convicted of laundering funds he had received as a bribe to award government 

contracts. U.S. v. Heon-Cheol Chi, No. 17-50358, 2019 WL 4123514, at * 8, -- F.3d -- (9th Cir. Aug. 30, 

2019). The money-laundering charge relied on an underlying South Korean statute that criminalized the 

receipt by a public official of a bribe in connection with his or her duties. The district court refused a 

request to instruct the jury along the lines of McDonnell regarding what constitutes an “official act,” 

instead instructing the jury only that they must find a quid pro quo for the defendant exercising his official 

duties. The Ninth Circuit affirmed, holding without much discussion that McDonnell was limited to the 

domestic bribery statute.  

The appellate rulings disregarded the Supreme Court’s concerns about criminalizing routine 

democratic conduct 

The McDonnell Court was, at its core, concerned about giving prosecutors so much discretion that they 

could potentially criminalize almost any action taken by an official, chilling democratic discourse — and 

was the latest in a long line of Supreme Court cases expressing that concern and paring back the scope of 

such discretion. The circuit courts rejected those concerns.  

The Second Circuit concluded that because the FCPA prohibits bribery with respect to foreign

governments or public international organizations, those structures do not implicate U.S. constitutional 

concerns. Seng, at 137. Similarly, the Ninth Circuit determined the concerns inapplicable because the 

public official was bribed by foreign businesses, not the “people he served.” Chi at * 8, n. 7. While they 

may have been technically correct that the Supreme Court’s McDonnell concerns were grounded in the 

domestic constitutional context, the opinions ignored the significant policy considerations articulated by 

the Court, which may be equally applicable in the foreign bribery context. Indeed, the DOJ and SEC have 

for years justified FCPA enforcement as supporting democratic values abroad. See e.g., DOJ and SEC 

Resource Guide to the FCPA at 2; Statement of Deputy Attorney General James M. Cole at the Foreign 

Corrupt Practices Act Conference (Fort Washington, MD, Nov. 19, 2013).  

The facts in the circuit cases likely worked against the defendants, though. There was apparently clear 

evidence of explicit quid pro quos in each case, including large payments for official U.N. actions or 

specific purchasing decisions by a government entity, compared with meeting arrangements and vague 

policy positions at the heart of McDonnell. But bad facts make bad law, and the result is that bribery 

statutes targeting foreign conduct now prohibit more expansive conduct than domestic bribery statutes. 

While the particular facts in these recent cases seem to squarely fall within their respective statutes, 

other conduct related to legitimate government relations may fall in a gray area of permissibility at home 

http://cdn.ca9.uscourts.gov/datastore/opinions/2019/08/30/17-50358.pdf
https://www.justice.gov/sites/default/files/criminal-fraud/legacy/2015/01/16/guide.pdf
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and illegality abroad. While the Supreme Court is unlikely to grant certiorari on this issue in the near 

future, given that both appellate courts reached the same conclusion, future developments may draw it 

back in. 


