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Should the courts penalize criminal defendants on appeal when their attorneys fail to utter magical (but 

duplicative) words at the end of sentencing? The U.S. Court of Appeals for the Fifth Circuit continues to 

require a formal post-sentencing objection to the length of a sentence to preserve the issue for appeal, 

making it an outlier among the federal appellate courts. The Supreme Court will finally weigh in this 

December when it hears oral argument in Holguin-Hernandez v. United States, No. 18-7739.1

Criminal defendants sentenced in the Fifth Circuit must say and do more than defendants in other circuits 

to receive the same treatment on appeal. After making an initial argument for a lower sentence than 

suggested by federal sentencing guidelines, defense attorneys in the Fifth Circuit must then also object to 

the reasonableness of the specific sentence ultimately issued in order to obtain a more favorable 

standard of review on appeal. If the defense fails to make that special objection, as was the case in 

Holguin-Hernandez, the Fifth Circuit treats the defendant as having failed to preserve the issue for appeal 

and applies the more stringent plain-error review. In contrast, defendants in other circuits need not make 

such an objection, because the other circuits view the arguments initially presented during the sentencing 

as sufficient notice that the defendant disagrees with the length — and, therefore, the reasonableness — 

of the sentence eventually imposed.  

This formalistic Fifth Circuit requirement stems from a single-minded adherence to Federal Rule of 

Criminal Procedure 51(b), which requires parties to make timely objections in order to allow a court “the 

opportunity to consider and resolve” issues, prevent parties from purposefully holding off on objecting to 

see the outcome of the case, and preserve the record of the disagreement. See Court-Appointed Amicus 

Brief at 12. The majority position is that Rule 51(a), which states that “exceptions to rulings or orders of 

the court are unnecessary,” obviates such an expression of disagreement. That position is so widely held 

that it is not common practice in other circuits to make a formal objection at the end of a sentencing 

hearing.  

Nor does the reasoning underlying Rule 51 support the Fifth Circuit objection. Judges necessarily 

understand that counsel disagree with their sentences whenever imposing sentences that differ from 

1
Holguin-Hernandez v. United States is the appeal of a sentence imposed on Gonzalo Holguin-Hernandez after he was arrested 

while out on supervised release for a prior crime.  At sentencing, Holguin’s attorney argued for less time, but did not then 

formally “object to the reasonableness of the sentence imposed.”  United States v. Holguin-Hernandez, 746 Fed. Appx. 403, 403 

(5th Cir. Dec. 27, 2018). The Fifth Circuit affirmed under the more deferential plain-error standard, refusing to apply 

reasonableness review because of that failure to object.   

http://www.supremecourt.gov/DocketPDF/18/18-7739/117492/20190930153222001_2019.09.30%20H-H%20Merits%20Brief_FINAL.pdf
http://www.supremecourt.gov/DocketPDF/18/18-7739/117492/20190930153222001_2019.09.30%20H-H%20Merits%20Brief_FINAL.pdf
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what the defense requested. Indeed, one amicus brief filed in the Supreme Court describes finding no 

evidence that a trial judge within the Fifth Circuit had ever reconsidered a sentence after utterance of the 

special objection. See NACDL / NAFD Brief at 8, n. 1. And the ubiquity of audio recordings and word–for-

word court transcripts have rendered obsolete concerns about preservation of disagreements.  

Worse than being unsupported, the objection requirement is harmful to defendants. In multiple cases the 

Fifth Circuit has applied only plain-error review because there had been no timely post-sentence 

objection, or because the defense lawyer objected but used the wrong words. For example, in United 

States v. Regalado, while the defendant timely “objected to the sentence as both unconstitutionally 

disproportionate to the severity of the offense, and contrary to the sentencing factors of 18 U.S.C. § 

3553(a)” he did not specifically state that his sentence was “predetermined, or violative of due-process 

rights.  Nor did he contend the court failed to articulate sufficient reasons and/or give appropriate weight 

to a particular sentencing factor.”  His objection was therefore “not sufficiently-specific.”  768 F. App'x 

270, 271 (5th Cir. 2019), cert. denied, No. 19-5355, 2019 WL 4923251 (U.S. Oct. 7, 2019)  Defendants in 

the Fifth Circuit must, therefore, not only make an unnecessary, repetitious objection, but say the magic 

words in order to obtain the reasonableness review on appeal that defendants in other circuits receive 

without facing either obstacle. This is what concerned the U.S. Court of Appeals for the Seventh Circuit  

more than  a decade ago when it warned that requiring a reasonableness objection at sentencing would 

“create a trap for unwary defendants.” United States v. Castro-Juarez, 425 F.3d 430, 433-34 (7th Cir. 

2005).  

Requiring a duplicative objection also introduces practical risks, such as numbing the court to valid, 

substantive objections. Tellingly, not even the U.S. Department of Justice supports the Fifth Circuit; the 

Supreme Court had to appoint an attorney in private practice to defend the practice in Holguin-

Hernandez. The objection requirement is simply “an unjustifiable barrier to appellate review.” NACDL / 

NAFD Brief at 4. 

The outcome of Holguin-Hernandez will affect hundreds or thousands of criminal defendants in the Fifth 

Circuit. The Supreme Court could opt to sidestep the central issue by citing other factors, such as Holguin-

Hernandez’s immigration status or a technicality that his sentencing was for revocation rather than an 

original conviction. But a ruling against the Fifth Circuit would result in a change to sentencing review 

going forward — and likely lead to retroactivity challenges from prisoners already sentenced. There are 

apparently over 200 cases in the last decade alone — including pro se matters — in which the Fifth Circuit 

applied plain-error review to an appeal of the substantive reasonableness of a sentence. Certiorari Reply 

Brief at 3-4.  

If, on the other hand, the Court upholds the disparate treatment of criminal defendants by allowing the 

Fifth Circuit to continue administering justice differently than the rest of the country, it will be incumbent 

upon the criminal defense bar to take extra care to educate itself and others on this arcane procedure. 

http://www.supremecourt.gov/DocketPDF/18/18-7739/111163/20190805124625324_Holguin-Hernandez%20-%20NACDL-NAFD%20Brief%20in%20Support%20of%20Petitioner.pdf
http://www.supremecourt.gov/DocketPDF/18/18-7739/98022/20190430141739626_HolguinareplyWOCfinalefile.pdf
http://www.supremecourt.gov/DocketPDF/18/18-7739/98022/20190430141739626_HolguinareplyWOCfinalefile.pdf

