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States” sentencing enhancements 
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Foreign citizens and companies criminally prosecuted in the United States may face an unwelcome 

surprise if convicted ─ a higher sentence due solely to the fact that they operated in a foreign country. A 

little known enhancement in the Federal Sentencing Guidelines governing fraud offenses appears to do 

just that in situations where “a substantial part of the fraudulent scheme was committed from outside the 

United States.”  

Read literally, even a relatively minor offense — like making a single false statement — could result in a 

significant sentencing enhancement simply because the underlying conduct took place outside of the 

United States. The guideline is vague, however, which leaves open a potential argument for foreign 

defendants to explore at sentencing. 

Two-level (or more) enhancement  

The sentencing guidelines assign an offense level to a defendant’s misconduct, depending on the specific 

traits of the misconduct, with a higher offense level leading to a higher advisory sentencing range. The 

guideline for fraud and similar offenses, which is set out in USSG § 2B1.1(b)(10)(B), stipulates a base 

offense level of either six or seven, subject to adjustment depending on the specific characteristics of the 

offense. For example, offenses that involve a larger monetary loss or a certain number of victims result in 

a higher adjusted offense level and, therefore, a higher sentencing range.   

The guideline provides for a potential two-level enhancement (or, if the resulting offense level is less than 

level 12, an increase to level 12) in cases where:  

(A) The defendant relocated, or participated in relocating, a fraudulent scheme to another 

jurisdiction to evade law enforcement or regulatory officials  

(B) A substantial part of the fraudulent scheme was committed from outside the United States, 

or  

(C) The offense otherwise involved sophisticated means. USSG § 2B1.1(b)(10) (emphasis added). 

What Counts as a “Fraudulent Scheme”? 

The plain language of 2B1.1 appears to require judges to impose a higher sentence whenever a 

substantial part of the misconduct takes place outside of the United States, regardless of a defendant’s 

intent. Sometimes that increase can be quite large — at the extreme, the enhancement could increase by 
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as much as six levels (from six to 12) and shift the sentencing range from no incarceration to up to 16 

months.  

But the guidelines are not clear on what exactly constitutes a “fraudulent scheme.” The term is not 

defined anywhere in them, so the question is whether a “fraudulent scheme” necessarily implies 

something greater than just a single offense. The text suggests as much, with parts (A) and (B) requiring a 

“fraudulent scheme,” while part (C) only references “the offense.”  

For example, a defendant being sentenced under 2B1.1 could have been convicted of making a single 

affirmative false statement with no monetary loss or victim. Does that conduct qualify as a “fraudulent 

scheme,” or is it just an “offense?” As far as we can tell, the question has not yet been tested in court, but 

should be, and advocates should urge sentencing judges to give meaning to the use of different language 

in the various prongs of the guideline. 

Is Concealment Also Required?

A foreign defendant might also argue that the guideline implies a requirement that the defendant 

intended to conceal misconduct by operating abroad. If the foreign defendant was merely operating 

outside of the United States as a matter of course — because he/she was a foreign national or because 

the business was a foreign company — as opposed to performing the misconduct outside of the United 

States for the purpose of concealing the conduct, then the enhancement should not apply.  

The official background commentary to 2B1.1 indicates that the Sentencing Commission was indeed 

primarily concerned with defendants who used “financial transactions or financial accounts outside the 

United States in an effort to conceal illicit profits and criminal conduct,” which “involve a particularly high 

level of sophistication and complexity” and “are difficult to detect and require costly investigations and 

prosecutions.” The Commission sought to penalize defendants who concealed their misconduct through 

sophisticated and complicated means and made it hard on law enforcement to discover and prosecute 

their offenses.  

But what about the example above, where an above-board foreign company commits a single violation 

that presents no meaningful challenges to investigation and prosecution? Surely the enhancement does 

not apply to that type of defendant, particularly in circumstances in which the enhancement would 

effectively double the offense level.   

At least one district court has disagreed with that idea. In a case in the Northern District of California, a 

defendant who committed his offense abroad argued that 2B1.1 was “designed to punish domestic 

defendants who seek to conceal their offenses by committing them from an overseas location.” U.S. v. 

Hussain, 2019 WL 1995764, *2 (N.D. Cal. May 6, 2019). But the district court rejected the argument. While 

accepting that the purpose of the provision was to penalize conduct that is hard for law enforcement to 

discover or makes it hard to apprehend the offender, the district court concluded that any conduct 

outside of the United States could create difficulties for law enforcement, regardless of the intent of the 

defendant. Id. at *3.  

* * * 
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Given the relative dearth of law on either of these aspects of 2B1.1, foreign defendants challenging 

guidelines calculations should raise both and force courts to confront the very real consequences of the 

Sentencing Commission’s vague enhancement.  


