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A decade after we saw the first signs of the credit crisis in 2007, the financial industry continues to 
grapple with the regulatory reforms, litigation and enforcement actions that have followed. This Expert 
Analysis series explores the crisis' profound impact and where we stand today. 

 
 
The financial crisis had a profound impact on the regulatory structure applicable to 
the financial services industry and the consumer experience when purchasing 
financial products and services. The prudential regulation model whereby regulators 
worked with financial institutions to ensure safe and sound practices and compliance 
with regulatory requirements was largely replaced with an enforcement-based 
regulatory approach. This development was most pronounced in the area of 
consumer compliance. The Dodd-Frank Act created a new consumer protection 
regulator, the Consumer Financial Protection Bureau, and that agency swiftly 
supplanted the bank regulators and the Federal Trade Commission in setting 
consumer protection expectations. Whereas bank regulators viewed the safety and 
soundness of the banking system as the most important regulatory priority, the CFPB 
elevated the fair treatment of consumers above all other regulatory priorities. At the 
same time, internet innovation has given the consumer a myriad of outlets and 
opportunities to voice their criticism of everything from their latest lunch experience 
to the performance of their financial regulator (yes, even the CFPB has a Yelp profile). 
In combination, these developments have provided the consumer with a loud and 
powerful presence in the regulatory dialogue, and fundamentally altered the way 
financial services firms and regulators think about the consumer experience. 
 
Consumers Before the Crisis 
 
In the years leading up to the financial crisis, financial services regulators primarily 
focused on traditional safety and soundness considerations, attending to consumer 
protection issues in what they perceived to be egregious situations or those expressly 
covered by their mandate, such as fair lending. Consumer protection issues were 
reserved more commonly for enforcement authorities like the various state attorneys 
general and the FTC. At the same time, financial institutions focused on their 
prudential regulatory concerns and obligations to shareholders, with a less expansive 
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view of consumer protection issues as compared to what we see today. In general, institutions viewed 
consumer issues not from the perspective of regulatory compliance, but as issues of customer service. 
This environment — where neither regulators nor financial institutions were acutely focused on 
consumer protection, coupled with a voiceless consumer — manifested itself in a number of 
problematic practices that often harmed vulnerable consumers and contributed to the financial crisis. 
 
The Rise of the Consumer 
 
Current regulatory standards and consumer expectations have caused a fundamental rebalancing of the 
relationship between financial services firms and their customers. The CFPB’s enforcement program has 
resulted in unprecedented levels of consumer protection activity in the post-financial crisis era, 
including the application of traditional unfair or deceptive acts or practices (UDAP) standards in new and 
novel ways, amplified by the ability of the CFPB to bring actions for abusive conduct under their 
expanded authority. The CFPB has initiated nearly 200 public enforcement actions, and in the regulatory 
space has issued over 65 final rules, not to mention a wealth of bulletins and regulatory guidance, with 
varying degrees of support from consumer and industry groups. 
 
While regulators have aggressively taken the concerns arising from the financial crisis head on, 
consumers have as well, and we now have a consumer population with many opportunities to speak for 
themselves. Notably, the conclusion of the financial crisis coincided with substantial increases in the use 
of social media that have given consumers a platform and reach they’ve never had before. Today, a 
consumer complaint that would have once gone into an envelope, never to be seen by anyone but the 
company it was mailed to, can be posted on Twitter and other social media platforms with almost 
unlimited audiences. In addition, there is now widespread public access to regulatory consumer 
complaint data, most notably through the CFPB’s complaint database. Through this combination of 
social media and public complaint data, consumers have more visibility and a louder voice than ever 
before. 
 
Not only has consumer and regulatory activity changed in the wake of the crisis, but so too have the 
views of financial institutions toward consumers. Importantly, financial institutions have increased 
efforts to align their own interests with those of consumers, and consider consumer protection concerns 
more broadly than traditional customer service issues. For example, while some institutions prior to the 
financial crisis may have viewed consumer disclosures as a routine part of doing business, we now see 
institutions rigorously evaluating their consumer disclosures with a strong desire to ensure that 
consumers understand and appreciate the terms and conditions of the products they purchase. The 
behavior of financial institutions toward consumers has undoubtedly changed in the wake of the 
financial crisis, with institutions repeatedly demonstrating that they understand the importance of 
consumer protection issues. 
 
Looking Ahead 
 
Although these changes in regulatory, consumer and institutional behavior following the crisis can all be 
viewed as positive developments, there are increasing levels of frustration and tension between 
institutions and their regulators related to consumer issues. The goal of the CFPB and other consumer 
protection agencies is, as it should be, to ensure that consumer interests are considered and protected. 
However, with the crisis in the rearview mirror, there is an increasing perception in the industry that the 
regulatory response to the concerns coming out of the crisis has become disproportionate to current 
risks, hurting both financial institutions and consumers through regulatory burden and uncertainty. The 
financial services industry increasingly believes that regulators are using their sweeping new powers to 



 

 

swing the pendulum too far in the opposite direction. 
 
These concerns include enforcement activity that is at times unsupported by the relevant facts, as well 
as regulations that are viewed as unduly burdensome compared to the concern they are designed to 
address. For example, many industry participants worry that well-intentioned regulatory efforts to force 
increased lending to credit-impaired borrowers to increase minority access to credit can create the same 
sort of risks that helped fuel the financial crisis in the first place. 
 
In addition, consumer protection concerns are increasingly disjointed from safety and soundness and 
other traditional prudential considerations, often resulting in inconsistent and impractical outcomes for 
financial institutions. For example, we are continuing to see management scores in CAMELs ratings 
impacted by consumer protection issues, driving universal downgrades that dilute the meaning of the 
ratings, and which have a direct negative impact on branching and other growth activity. Similarly, the 
frequent downgrades of bank Community Reinvestment Act (CRA) ratings for institutions with any sort 
of CFPB issue, even if unconnected to fair lending or nonpublic, has the unintended consequence of 
rendering that measure of an institution’s commitment to serving its community meaningless. It has 
become impossible to use a bank’s CRA rating to determine whether it is meeting the needs of the 
communities it serves or whether that organization is simply the subject of unrelated regulatory 
concerns. 
 
Because of concerns with such misplaced regulatory actions, financial services firms are becoming wary 
of taking innovative steps that might better serve consumers, particularly underserved populations, for 
fear that such innovation could put them in the regulatory crosshairs, or subject them to novel and 
unexpected theories of enforcement. Regulators are also losing perspective of industry trends and 
developments because institutions are fearful of engaging with them on issues, lest they be the next 
target. 
 
We submit that while the post-crisis rebalancing of regulatory priorities to increase the focus on 
consumer treatment was necessary, it is now time — 10 years later — to reassess current approaches to 
regulation and make appropriate adjustments. In our view, consumers and the financial services 
industry would both benefit from a move away from the current undisciplined regulatory approach of 
“regulation through enforcement,” and toward more well-defined regulatory expectations. A regulatory 
approach that balances strict consumer protection concerns with a broader perspective that takes into 
account and values flexibility and innovation will better advance the interests of consumers as well as 
the financial services industry. 
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