
 The Securities and Exchange Commission 
(SEC) was among the first federal agencies 
to authorize the use of  electronic media to 
deliver required information to consumers. 
As a result, the securities industry has been at 
the forefront of  adopting and using electronic 
technology to comply with its regulatory obli-
gations. Most recently, the SEC amended the 

proxy rules under the Securities Exchange Act 
of  1934 (Exchange Act) to permit issuers and 
other persons required to furnish proxy mate-
rials to make such materials available to share-
holders by posting them on an Internet Web 
site and providing shareholders with notice of 
the availability of  the proxy materials.  3

  With respect to the use of electronic media 
to fulfill other obligations under the federal 
securities laws to deliver required informa-
tion to investors, the SEC issued guidance 
in 1995, 1996, and 2000 (Electronic Delivery 
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Releases).  4 In these  releases the SEC stated 
that information  distributed through elec-
tronic means will satisfy the delivery require-
ments laws if  the intended recipients receive 
“substantially equivalent information” as they 
would have received in paper form.  5 In addi-
tion, the SEC discussed issues of notice and 
access that should be considered in determin-
ing whether the delivery requirements have 
been satisfied, and stated that there must be 
a reason to believe that the information has 
been delivered.  6 

 Subsequent to the SEC’s issuance of these 
releases, Congress enacted the Electronic 
Signatures in Global and National Commerce 
Act of 2000 (ESIGN).  7 ESIGN is designed 
to promote the use of electronic commerce 
by permitting the use of electronic signatures, 
contracts and other records in transactions 
in interstate and foreign commerce. Among 
other things, ESIGN includes specific con-
sumer consent requirements that apply to the 
use of an electronic record to satisfy a statute 
or regulation requiring that information be 
provided to a consumer in writing. 

 Although the Electronic Delivery Releases 
and ESIGN are generally compatible, the con-
sumer consent requirements in ESIGN impose 
specific requirements that providers must meet 
that go beyond what the SEC set forth in 
the Electronic Delivery Releases. Although the 
SEC adopted a rule that exempts from the 
ESIGN consumer consent requirements 
the delivery of investment company prospectuses 
for the sole purpose of permitting supplemen-
tal sales literature to be provided to prospec-
tive investors,  8 it has not otherwise directly 
addressed the applicability of  the ESIGN 
consumer consent requirements to other deliv-
ery requirements under the federal securi-
ties laws. Thus, as the seven-year anniversary 
of the passage of ESIGN approaches, there 
continues to be uncertainty about whether 
SEC-regulated entities can rely solely on the 
Electronic Delivery Releases or whether they 
must also comply with ESIGN’s consumer 
consent requirements. 

 This article outlines the consumer consent 
requirements under both the Electronic Delivery 
Releases and ESIGN and describes the major 
differences between the two. It then analyzes the 
SEC’s response to ESIGN and its subsequent 

statements regarding electronic delivery. It con-
cludes that, although it appears that the SEC 
has informally taken the position that following 
the electronic delivery requirements set forth in 
its Electronic Delivery Releases is sufficient, it 
would be helpful for the SEC to issue updated 
guidance and further exemptions to clarify the 
issue. In addition, even if not required, advisers, 
broker-dealers and other SEC-regulated enti-
ties may want to incorporate at least some of 
the elements of the ESIGN consumer consent 
requirements into their policies and procedures 
to assist them in achieving effective informed 
consent to electronic delivery. 

 SEC Interpretive Releases 
 The SEC first published its views on the 

use of electronic media to deliver information 
to investors in 1995. The interpretive guidance 
in the 1995 Release addressed the electronic 
delivery of prospectuses, annual reports to 
securities holders and proxy solicitation mate-
rials.  9 In 1996, the SEC published another 
release that provided guidance on electronic 
delivery of information required to be deliv-
ered to customers and prospective customers 
by broker-dealers and transfer agents under 
the Exchange Act and by Investment Advisers 
under the Investment Advisers Act of 1940 
(Advisers Act).  10 Finally in 2000, the SEC 
issued a third release that provided guidance 
clarifying some of the regulatory issues relat-
ing to electronic delivery that arose after the 
issuance of the first two releases.  11 Together, 
the releases establish a broad framework for 
using electronic media (including the Internet, 
electronic mail, proprietary computer net-
works, CD-ROMs, audiotapes, and video-
tapes) to satisfy a party’s delivery obligations.  

 In the first two Electronic Delivery Releases 
the SEC stated that information distributed 
through electronic means will satisfy the deliv-
ery requirements under the federal securities 
laws if  the process results in recipients receiv-
ing “substantially equivalent information” as 
they would have received if  the information 
had been delivered in paper form.  12 The SEC 
established three basic principles in the use of 
electronic delivery: notice, access and evidence 
of delivery.  13 The SEC made it clear that a 
party can rely on the principles and examples 
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set forth in the Electronic Delivery Releases to 
satisfy its delivery obligations under the fed-
eral securities laws; however, parties are free 
to develop alternative methods of electronic 
delivery that provide assurance comparable 
to paper delivery that the required informa-
tion will be delivered.  14 Investors also must be 
provided with paper upon request or if  they 
revoke their consent to receive documents 
electronically.  15

  The SEC gave the following guidance on 
the three basic principles that it established in 
the releases: 

  Notice . The SEC stated that those provid-
ing electronic delivery should consider the 
extent to which such delivery provides timely 
and adequate notice that information is avail-
able. Providing an electronic document itself  
would generally be sufficient notice. However, 
if  a document is posted on a web site, separate 
notice would be necessary to satisfy the deliv-
ery requirements unless the provider can oth-
erwise show evidence that delivery was made. 

  Access . The SEC stated that access to 
electronic documents should be comparable 
to that provided by postal mail. The use of 
a particular medium should not be so bur-
densome that the intended recipients cannot 
effectively access the information provided. 
In addition, persons who receive informa-
tion electronically should be able to retain the 
information through the selected medium or 
have ongoing access equivalent to personal 
retention. 

  Evidence of Delivery . Finally, providers 
should have reason to believe that an investor 
has actually received the information. The 
SEC listed five non-exclusive types of  elec-
tronic delivery evidence:  

•   Obtaining an informed consent from an 
 investor to receive the information through 
a particular electronic medium coupled with 
assuring appropriate notice and access;   

•  Obtaining evidence that an investor actually 
received the information, for example, by 
electronic mail return-receipt or confi rma-
tion of accessing, downloading, or printing; 

  •  Disseminating information through certain 
facsimile methods; 

  •  An investor’s accessing a document with 
 hyperlinking to a required document; and 

  •  Using forms or other material available only 
by accessing the information.   

 In its 2000 Release, the SEC reaffirmed the 
above framework for electronic delivery and pro-
vided further guidance in several areas, includ-
ing global consent and use of Adobe Acrobat 
PDF. The SEC clarified that an investor may 
give a global consent to electronic delivery relat-
ing to all documents so long as the consent is 
informed.  16 The SEC went on to explain that 
a global consent that is merely of a provision 
of an agreement that an investor is required to 
execute to receive other services would probably 
not be adequate for informed consent; instead 
the electronic delivery authorization should be 
in a separate section of the agreement or in a 
separate document altogether.  17 To be informed, 
the consent must also specify the various types 
of electronic media that may be used. 

 Regarding access, the SEC clarified that 
issuers and market intermediaries delivering 
documents electronically may use PDF if  they 
inform investors of the requirements neces-
sary to download a PDF when obtaining con-
sent and provide investors with any necessary 
software and technical assistance at no cost.  18

  ESIGN 
 Congress enacted the ESIGN to promote 

the use of electronic commerce by permitting 
the use of electronic signatures, contracts and 
other records in transactions in interstate and 
foreign commerce. This legislation generally 
provides that a signature, contract or other 
record relating to a transaction may not be 
denied legal effect, validity or enforceability 
solely because it is in electronic form.  19 In 
addition, a contract relating to such transac-
tion may not be denied legal effect, validity 
or enforceability solely because an electronic 
signature or record was used in its forma-
tion.  20 ESIGN also specifically permits per-
sons legally required to retain records relating 
to transactions in or affecting interstate or 
foreign commerce to do so in electronic form, 
provided that those records are stored in a 
manner that meets certain criteria.  21
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  With respect to electronic delivery of 
required information, ESIGN states that if  
a “state, regulation, or other rule of law” 
requires records to be provided or made avail-
able to consumers “in writing,”an electronic 
record may be used only if  the consent pro-
cedures in the statute are followed.  22 These 
procedures require that: (1) the consumer 
has affirmatively consented to the use of the 
electronic records and has not withdrawn such 
consent; and (2) the consumer has consented 
electronically, or confirmed his or her consent 
electronically, in a manner that reasonably 
demonstrates that the consumer can access 
information in the electronic form that will 
be used to provide the information that is the 
subject of the consent.  23

  In addition, prior to obtaining the con-
sumer’s consent to use or receive electronic 
records, ESIGN requires the record provider 
to deliver a “clear and conspicuous” statement 
informing the consumer of: 

   • Any right or option of the consumer to have 
the record provided or made available in 
 paper form;   

•  Any right or option of the consumer to 
withdraw consent and any conditions, con-
sequences (which may include termination 
of the parties’ relationship) or fees in the 
case of such a withdrawal; 

  •  Whether the consent applies (i) only to the 
particular transactions that gave rise to the 
obligation to provide the record, or (ii) to 
all identifi ed categories of records that may 
be provided during the course of the parties’ 
relationship; 

  •  Procedures the consumer must use to with-
draw consent and to update information 
needed to contact the consumer electroni-
cally; and 

  •  How, following consent, the consumer may, 
upon request, obtain a paper copy of the 
electronic record and whether any fee will 
be charged for such a copy.  24   

 Prior to obtaining consent, the consumer 
must be provided with a statement of hardware 

and software requirements for access to any 
retention of the electronic records.  25 

 These consumer consent procedures are not 
required in all circumstances. In general, deter-
mining whether the ESIGN consumer consent 
process is applicable is a three part test. Absent 
an exemption, it is generally necessary to use 
the ESIGN consumer consent process only 
when: (1) there is a consumer involved; (2) there 
is a statute, regulation, or rule of law requiring 
that information be “provided” or “made avail-
able” to the consumer; and (3) there is a statute, 
regulation or rule of law requiring that the 
information be in “writing.”  26 

 A technical failure to comply with ESIGN’s 
consumer consent and disclosure requirements 
might result in ineffective delivery of the required 
information, even if the violation was not inten-
tional and did not prevent receipt and review 
of the required information. However, the legal 
effectiveness of a contract may not be denied 
solely because of the failure of the provider 
to obtain the consumer’s electronic consent or 
confirmation of the consent by that consumer.  27

  ESIGN states that federal agencies may 
interpret ESIGN Section 101, which includes 
the consumer consent requirements, by issu-
ing rules and interpretive guidance under the 
statutes that they administer.  28 However, their 
rules, orders or guidance cannot be incon-
sistent with or “add to the requirements of” 
Section 101.  29 In addition, the agency must 
also make findings that its rule or guidance is 
substantially justified, and that the methods 
chosen to carry out its purpose (1) are sub-
stantially the equivalent to the requirements 
for non-electronic records; (2) will not impose 
unreasonable costs on the acceptance and use 
of electronic records; and (3) do not require, 
or accord greater legal status or effect to a 
specific technology for creating, sending or 
maintaining records or signatures.  

 A federal agency may also issue an order or 
adopt a rule that exempts certain categories or 
types of records from ESIGN’s consumer con-
sent requirements after notice and an oppor-
tunity for public comment if  the exemption is 
“necessary to eliminate a substantial burden 
on electronic commerce and will not increase 
the material risk of harm to consumers.”  30 
The statute specifically directed the SEC to 
issue a regulation or order exempting from 
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the ESIGN consumer consent requirements 
records that are required to be provided  solely  
to permit advertising, sales literature or other 
information concerning investment company 
securities to be excluded from the definition of 
a prospectus under the Securities Act.  31 

 Differences between SEC Guidance 
and ESIGN 

 While both the Electronic Delivery Releases 
and ESIGN permit the electronic delivery of 
required documents, the SEC generally leaves 
the details, such as the format of the consumer 
consent and disclosure, up to the industry and 
the market. ESIGN on the other hand, imposes 
affirmative consent and demonstration require-
ments, and sets forth specific items that must be 
disclosed to investors prior to delivery. Thus, 
compliance with the ESIGN consumer consent 
procedures would fulfill the access, notice and 
evidence of delivery principles of the Electronic 
Delivery Releases. However, an electronic deliv-
ery process that would be acceptable under the 
Releases would not necessarily comply with the 
ESIGN requirements. 

 The major differences between the SEC 
guidance and the ESIGN consumer consent 
process are that ESIGN requires: (1) a con-
sumer to affirmatively consent to electronic 
delivery in all cases; (2) consent given to be 
electronic or confirmed electronically; and 
(3) a reasonable demonstration that the con-
sumer can access the information in the elec-
tronic form that will be used to provide the 
information.  32 The Electronic Delivery Releases 
do not specifically require these elements.  

 Unlike ESIGN, under the Electronic 
Delivery Releases, clients do not need to pro-
vide affirmative consent if  there is other evi-
dence to show delivery. In addition, the SEC 
permits clients to give consent to electronic 
delivery in a separate section of or in a separate 
paper agreement.  33 Under ESIGN, however, if  
the client signs a paper agreement containing a 
consent to conduct business electronically, the 
language of ESIGN appears to require that 
this consent be followed up by an electronic 
confirmation of consent.  34 In addition, the 
SEC has stated that PDF is an acceptable form 
of delivery if  firms or issuers inform investors 
of the requirement necessary to download 

PDF when obtaining consent to electronic 
delivery.  35 By contrast, under ESIGN, if  a 
firm intends to send required disclosures to 
a consumer in PDF format, the firm should 
also send the consumer consent disclosure and 
request for consent or confirmation of consent 
in PDF format or at least demonstrate in some 
manner that the consumer can access the infor-
mation in PDF format.  36

  The SEC’s Response to ESIGN 
 As directed by ESIGN, shortly after its 

passage, the SEC adopted Rule 160 under 
the Securities Act, which permits a fund to 
provide supplemental sales literature on its 
website or by other electronic means without 
first obtaining an investor’s consent to receive 
in electronic form the statutory prospectus 
that is required to precede or accompany the 
supplemental sales literature, provided the 
investor has reasonably comparable access 
to both the prospectus and the sales lit-
erature. The SEC stated that the rule clarifies 
that funds may continue this practice, which 
was permitted under its Electronic Delivery 
Releases.  37 In the Rule 160 Release, the SEC 
stated that the Rule 160 exemption is not avail-
able when a fund prospectus is provided to an 
investor for other purposes.  38 It went on to say 
that it was expressing no view regarding how 
ESIGN affects the securities laws and that it 
was continuing to consider the implications 
of ESIGN on securities transactions. Based 
on these statements, many people expected the 
SEC to use its interpretive authority to clarify 
the relationship between ESIGN’s consumer 
consent provisions and the Electronic Delivery 
Releases with respect to other delivery require-
ments under the federal securities laws. 

 Although the SEC later issued interpreta-
tions regarding the relationship between its 
recordkeeping requirements and ESIGN,  39 it 
has not issued further guidance with respect 
to electronic delivery. Recent statements by the 
SEC and its Staff indicate, however, that it does 
not believe that ESIGN impacted its guidance 
regarding consumer consent in the Electronic 
Delivery Releases. For example, in a Q&A 
that the Staff of the Division of Investment 
Management issued regarding the amended 
custody rule under the Advisers Act,  40 the 
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question was posed whether account statements 
required to be delivered under the amended rule 
could be delivered electronically. The Staff  
responded “yes” and cited the 1996 Release.  41

  More recently, as noted, the SEC  adopted 
amendments to the proxy rules under the 
Exchange Act to provide an alternative method 
for issuers and others to furnish proxy materi-
als to shareholders.  42 Under the amendments, 
delivery obligations are satisfied by merely 
posting the materials on a Web site and provid-
ing shareholders with notice of the availability 
of the proxy materials (the “notice and access” 
model without any evidence of delivery). In the 
adopting release the SEC stated that: 

  The new rules do not affect the avail-
ability of other means of providing 
proxy  materials to shareholders, such 
as obtaining  affi rmative consents for 
electronic  delivery pursuant to existing 
[SEC] guidance [citing the 1995, 1996 
and 2000 Releases]. 

  No mention was made of ESIGN in the 
release. 

 What Do Firms Need to Do? 
 Because the SEC has not issued any inter-

pretative guidance or exemptions pursuant to 
ESIGN regarding electronic delivery require-
ments beyond what the statute expressly 
required, it has not provided a definitive answer 
to the question whether investment advisers, 
funds, broker-dealers and other market par-
ticipants can rely on the SEC’s guidance in the 
Electronic Delivery Releases when obtaining 
consumer consent to electronic delivery or 
whether they must also or instead follow the 
consumer consent procedures in ESIGN. 

 Even without specific SEC guidance, there 
are good arguments that the ESIGN consumer 
consent requirements are not applicable to 
the delivery of documents under the federal 
 securities laws. First, the Electronic Delivery 
Releases  interpreted the writing requirements 
in the securities laws’ delivery requirements to 
be satisfied by electronic delivery. Therefore, 
an argument can be made that the documents 
are no longer required to be delivered “in writ-
ing,” and thus Section 101(c) does not apply. 

As explained above, the ESIGN consumer 
consent process is only applicable if  the infor-
mation is required by statute, regulation or 
other rule of law to be provided “in writing.” 
If  there is an express statutory or regulatory 
authorization to provide information elec-
tronically, the information is not required to 
be provided “in writing” as contemplated by 
ESIGN. For example, Regulation S-P provides 
that broker-dealers, advisers and funds may 
deliver privacy and opt out notices “so that 
each consumer can reasonably be expected to 
receive actual notice in writing or, if  the con-
sumer agrees, electronically.”  43 Thus, privacy 
notices can be delivered electronically without 
compliance with ESIGN’s customer  consent 
requirements. 

 Similarly, for the purposes of interpreting 
ESIGN, it can be argued that the SEC’s inter-
pretive guidance enabling electronic delivery 
has the same effect as an amendment to each 
requirement under the securities laws to add 
“or electronically.” Thus, as with the delivery 
of privacy notices, the ESIGN consumer con-
sent process would be inapplicable because the 
SEC does not require these documents to be 
delivered exclusively “in writing.” 

 Another theory is that ESIGN is a “safe 
harbor.” Under this theory if  the agency 
has independent general rulemaking author-
ity to allow the agency to make rules for 
electronic records outside of ESIGN, ESIGN 
did not affect that authority.  44 However, the 
SEC seemed to reject this argument when it 
addressed the electronic record provisions of 
ESIGN in various releases.  45

  On a practical level, although it has not 
taken formal action under ESIGN regard-
ing the applicability of its consumer consent 
requirements, the SEC appears to have taken 
the position, albeit indirectly, that its previous 
guidance stands. All indications are that if  it 
were to act, the SEC would issue an interpreta-
tion that its guidance is consistent with ESIGN 
and provide exemptions from 101(c) when it 
determines it necessary to keep its existing 
framework in place. Thus, it is seems unlikely 
that the SEC or its Staff  would find that an 
investment adviser, broker-dealer, or other 
SEC regulated entity had failed to deliver a 
document if  it followed the guidance in the 
Electronic Delivery Releases.  
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 A consumer could potentially argue in an 
arbitration proceeding or lawsuit that ESIGN’s 
consumer consent requirements are applicable 
and were not followed, and thus a document 
that he or she was entitled to receive was not 
delivered. However, if  a firm can show evi-
dence that a document was effectively deliv-
ered this argument would probably have little 
practical impact. The failure to follow its con-
sumer consent requirements does not affect 
the validity or enforceability of a contract 
under ESIGN.  46 However, if  a disclosure that 
was required to be delivered electronically 
is deemed not to have been delivered to the 
consumer, then there may be liability on the 
part of the sender for failure to deliver. If, for 
instance a Form ADV, Part II (or equivalent 
brochure) describing conflicts of interest and 
risks associated with an investment strategy is 
deemed not to have been delivered to an inves-
tor, this may expose the adviser to risk in an 
arbitration proceeding. 

 Finally, the SEC’s silence on the applicabil-
ity of the ESIGN consumer consent process 
and the implication that compliance with the 
Electronic Delivery Releases is sufficient does 
not mean that broker dealers, investment advis-
ers and other market participants can neces-
sarily disregard the ESIGN requirements as to 
certain accounts and/or transactions because 
they involve laws beyond the jurisdiction of the 
SEC. For example, variable annuity transac-
tions may be covered by state insurance laws.  47 
In addition, certain materials may be required 
to be delivered to retirement plan partici-
pants under state or federal law. These delivery 
requirements may be subject to ESIGN or 
to state laws that have parallel requirements 
pertaining to consumer consent to electronic 
delivery of required documents. Thus, elec-
tronic delivery of certain required documents 
under these laws may not be effective unless the 
ESIGN consumer consent is followed. 

 Conclusion 
 As technology changes and electronic deliv-

ery becomes more commonplace, the SEC will 
at some point revisit the guidance set forth 
in its Electronic Delivery Releases. At that 
time, hopefully the SEC will include guidance 
regarding the applicability of  the ESIGN 

consumer consent process. Preferably, the SEC 
will use its exemptive authority under ESIGN 
to state that the ESIGN consumer consent 
process need not be followed with respect to 
the delivery requirements under the federal 
securities laws if  firms follow the SEC’s pub-
lished guidance.  

 Even if  not required to comply with ESIGN 
consumer consent requirements in connec-
tion with electronic delivery of information 
required to be delivered pursuant to the fed-
eral securities laws, as firms grapple with how 
to effectively deliver documents to their cli-
ents, the ESIGN requirements provide a good 
roadmap for obtaining consumer consent and 
evidence of delivery. If a firm adopts the 
ESIGN consumer consent process, not only 
will it satisfy the delivery framework in the 
Electronic Delivery Releases, but it will have 
the protection and certainty of the ESIGN safe 
harbor. Even if  firms decide not to adopt all 
of the ESIGN requirements, incorporating ele-
ments of these requirements, when applicable, 
can provide firms with a level a confidence 
that they are complying with the Electronic 
Delivery Releases using methods that have 
been vetted and incorporated into federal law. 
Finally, firms with document delivery require-
ments in addition to those under the federal 
securities laws may find it simpler to comply 
with the ESIGN requirements so that they can 
maintain one consumer consent process for the 
delivery of all types of required documents. 

  NOTES  

  1.    See Internet Availability of Proxy Materials , Securities 
Exchange Act Release No. 55146 and Investment Company 
Act Release No. 27671 at n.35 (Jan. 22, 2007).  

  2.   For example, approximately 87.8 percent of shares 
voted during the 2006 proxy season were voted electroni-
cally.  See infra  text accompanying note 34.  

  3.    Id. 

    4.   Use of Electronic Media for Delivery Purposes, 
Securities Act Release No. 7233 (Oct. 6, 1995) (1995 
Release); Use of Electronic Media by Broker-Dealers, 
Transfer Agents, and Investment Advisers for Delivery 
of Information, Securities Act Release No. 7288 (May 
9, 1996) (1996 Release); and Use of Electronic Media, 
Securities Act Release No. 7856 (Apr. 28, 2000) (2000 
Release).  

  5.   1996 Release at *4.  
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  6.    Id .  

  7.   Electronic Signatures in Global and National 
Commerce Act, Pub. L. No. 106-229, 114 Stat. 464 (2000).  

  8.   Securities Act of 1933 (Securities Act) Rule 160.  

  9.    See  1995 Release,  supra  n.4.  

  10.    See  1996 Release,  supra  n.4.  

  11.    See  2000 Release,  supra  n.4.  

  12.   1995 Release at *4; 1996 Release at *3.  

  13.   The 1996 Release also discussed advisers’ and broker-
dealers’ requirements in delivering a client’s or cus-
tomer’s personal financial information electronically. 
In particular, the 1996 Release noted that they should 
(1) take reasonable precautions to ensure the confiden-
tiality and security of personal financial information; 
and (2) obtain the intended recipient’s informed consent 
prior to delivering any personal financial information, 
unless responding to a request for information that is 
made through electronic media or the person making the 
request specifies delivery through a particular electronic 
medium. The Release also set forth a list of provisions 
under the Advisers Act and Exchange Act to which 
advisers and broker-dealers may apply the SEC’s guid-
ance. For example, Advisers Act Section 206(3) (prin-
cipal transaction disclosure) and Rules 204-3 (brochure 
delivery), 206(3)-2 (agency cross transaction disclosure) 
and 206(4)-3 (disclosure required in connection with 
cash solicitation arrangements) and Exchange Act Rules 
10b-10 (delivery of confirmations), 10b-16 (disclosure 
of credit terms of margin loans), and 11Ac1-3 (account 
statement disclosing broker-dealer’s policy regarding 
payment for order flow and its order routing policies), 
and Rule 15c3-2 (notification of free credit balance, that 
the broker-dealer may use that free credit balance in its 
business operations, and that the funds are payable upon 
demand of the  customer).  

  14.   1995 Release at *4.  

  15.    Id . at *6.  

  16.    See  2000 Release.  

  17.    Id . at *5.  

  18.    Id . at *6.  

  19.   ESIGN § 101(a)(1).  

  20.   ESIGN § 101(a)(2).  

  21.   ESIGN § 101(d)(1). Moreover, ESIGN further pro-
vides that, if  a record is required by law to be in writing, 
the legal effect, validity or enforceability of an electronic 
record of such record may be denied if  such electronic 
record is not in a form that is (1) capable of being 
retained, and (2) capable of being accurately reproduced 
for later reference by all parties or persons who are 
entitled to retain the record.  See  ESIGN § 101(e).  

  22.   “Consumer” under ESIGN means “an individual who 
obtains, through a transaction, products or services which 
are used primarily for personal, family, or household 

purposes, and also means the legal representative of such 
an individual.” ESIGN Section 106(1).  

  23.   ESIGN §§ 101(c)(1)(A) and 101(c)(1)(C)(ii).  

  24.   ESIGN § 101(c)(1)(B).  

  25.   ESIGN § 101(c)(1)(C)(i). If, after the consumer has 
consented, a change in hardware or software requirements 
needed to access or retain records electronically creates a 
material risk that the consumer will be unable to access 
or retain a subsequent electronic record that was the sub-
ject of the consent, the electronic record provider must 
(i) give the consumer a statement of the revised hardware 
and software requirements and his or her right to with-
draw consent without the imposition of any fees for such 
withdrawal and without the imposition of any condition 
or consequence that was not previously disclosed; and 
(ii) again obtain the consumer’s consent electronically. 
ESIGN § 101(c)(1)(D).  

  26.    See  Section 2 of the Standards and Procedures for 
Electronic Records and Signatures (SPeRS) Version 1.0 
(2003). Even if a statute does not use the word “writing” 
or “written,” if it is apparent that the information required 
to be provided or made available could only be provided 
in written form, then ESIGN consent procedures prob-
ably apply.  See  “The Law of Electronic Signatures and 
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No. 44238 (May 1, 2001); Electronic Recordkeeping 
by Investment Companies and investment Advisers, 
Investment Company Act Release No. 24991 and 
Investment Advisers Act Release No.1945 (May 24, 
2001); Recordkeeping Requirements for Transfer Agents, 

IL_0507_Emley.indd   8 28/09/13   4:18 PM
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to the issuance of the 1996 Release, requiring broker-
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