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Should FIRREA Whistleblower Bounties Be Higher? 

Law360, New York (September 29, 2014, 10:00 AM ET) --  

On Sept. 17, U.S. Attorney General Eric Holder raised the prospect of 
amending FIRREA — the Financial Institutions Reform, Recovery, and 
Enforcement Act of 1989 — to increase its whistleblower awards 
with the goal of further incentivizing cooperation in financial fraud 
cases.[1] While FIRREA has become the U.S. Justice Department’s 
“go-to” statute for pursuing financial fraud cases, its whistleblower 
awards are relatively stingy by today’s standards, and they are 
capped by statute at $1.6 million. In contrast, the department’s other 
key civil fraud statute — the False Claims Act — authorizes 
whistleblower awards up to 30 percent of the government’s 
recovery, without limit. 
 
The attorney general’s proposal, which would bring FIRREA awards in 
line with FCA awards, comes at a time of staggeringly high FIRREA 
penalties. Indeed, in the last year, the government has recovered or 
been awarded FIRREA penalties exceeding $1 billion on three 
occasions, including a recent penalty of $5 billion.[2] As the debate 
over the attorney general’s proposal begins, these staggering 
penalties raise an important question: In a world of multibillion dollar 
FIRREA penalties, are whistleblower bounties of hundreds of millions of dollars — or even billions of 
dollars — really necessary to encourage corporate insiders to blow the whistle on fraud? 
 
Two Different Whistleblower Formulas 
 
To be sure, FIRREA penalties now pale in comparison to those available under the FCA. Under the FCA, 
the whistleblower stands to recover up to 25 percent of the government’s recovery if the government 
intervenes in the case and up to 30 percent of that recovery if the government declines to intervene.[3] 
The whistleblower’s award is not capped — it can be up to 30 percent of the government’s recovery 
whether that recovery is $5 million or $5 billion. 
 
In a 2012 FCA case against a financial institution, the government recovered $158.3 million, and the 
whistleblower took home $31.7 million (or 20 percent) of that recovery.[4] More recently, a 
whistleblower who provided information on alleged frauds perpetrated against the Department of 
Housing and Urban Development and the Department of Veterans Affairs was awarded 10 percent of 
the HUD recovery and 15 percent of the VA recovery, for a total bounty of nearly $64 million — an 
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amount that fell on the low end of the range authorized by the FCA in that case.[5] The government’s 
approach to FCA cases is similar to that followed by the U.S. Securities and Exchange Commission in 
securities fraud cases, in which the SEC can pay whistleblowers between 10 percent and 30 percent of 
the total recovery, as it did in September 2014.[6] 
 
FIRREA is not nearly as generous. Under its whistleblower provision (which is actually found in the 
Financial Institutions Anti-Fraud Enforcement Act, enacted a year after FIRREA), the whistleblower’s 
percentage of recovery declines as the size of the government’s recovery increases. Specifically, under 
FIRREA the whistleblower receives up to 30 percent of the first $1 million recovered, up to 20 percent of 
the next $4 million recovered, and up to 10 percent of the next $5 million recovered.[7] In other words, 
FIRREA does not address recoveries greater than $10 million and effectively caps the potential award at 
$1.6 million. That cap applies even if more than one whistleblower provides information leading to a 
recovery — in that event, the attorney general apportions the single award between the whistleblowers 
at his discretion. 
 
These two whistleblower regimes can lead to wildly disparate results. If a whistleblower provides 
information to the Justice Department that leads to a financial fraud recovery, his or her recovery will 
depend on whether the facts support an FCA case or a FIRREA case (or perhaps both). 
 
For example, a fraudulent statement made to the Small Business Administration or HUD may give rise to 
a False Claims Act recovery, a FIRREA recovery or both. In contrast, a fraudulent statement made to a 
consumer, a bank or an investor could be prosecuted under FIRREA but perhaps not under the FCA, the 
latter statute requiring some nexus to a government agency or federal funds. The whistleblower’s 
motivation to expose the fraudulent statement and the risks he or she takes by exposing that fraud may 
be similar in each case, but the whistleblower’s recovery could be vastly different depending on the 
statute the government uses to prosecute. If the two whistleblowers are similarly situated, does it 
matter that their respective recoveries turn on the statutory box in which their allegations best fit? 
 
The AG’s Proposal and the Debate 
 
In his Sept. 17 speech, the attorney general suggested that FIRREA rewards be increased, “perhaps to 
False Claims Act levels.” But the disparity between FIRREA and FCA bounties doesn’t mean FIRREA 
rewards are too small any more than it means FCA rewards are too large. In fact, the FCA already 
produces wildly disparate whistleblower rewards. Indeed, in the two FCA examples cited above, one 
whistleblower recovered more than twice the amount recovered by the other, even though both alleged 
similar frauds in connection with government-insured mortgages. 
 
Furthermore, the whistleblower who comes forward under the FCA arguably does so at greater personal 
cost: he or she must be prepared to publicly litigate a qui tam lawsuit against the defendant. In contrast, 
the FIRREA whistleblower does not need to hire counsel and pursue litigation on behalf of the 
government to qualify for payment. He or she need only furnish the Justice Department with a 
confidential declaration setting forth the evidence. The government takes it from there.[8] 
 
Therefore, as the attorney general rightly framed the issue, it is not about treating whistleblowers fairly 
but incentivizing their cooperation. Most people would agree the government should offer enough of a 
bounty to encourage cooperation and should not needlessly hand out more money than it takes to 
encourage cooperation, particularly given that the awards are deducted from the government’s 
recovery. 
 



 

 

In a world of multibillion dollar penalties, FIRREA bounties at FCA levels of 25 and 30 percent could lead 
to absurdly high and wastefully excessive awards. Imagine, for example, the whistleblower who reports 
a fraud leading to a $5 billion recovery. An award at FCA levels could lead to a whistleblower recovery 
up to $1 billion. If that whistleblower would have come forward for $1.6 million or even $10 million, 
every dollar above that is arguably wasted. 
 
Indeed, the government has been successful at prosecuting insider trading and other financial crimes 
without offering such bounties for information. At the same time, the attorney general may be right 
when he suggests that, if the goal is to encourage confidential reporting by certain well-placed Wall 
Street insiders, awards capped below their annual bonuses may not be enough to encourage them to 
risk it all on a whistleblower suit. 
 
FIRREA itself offers a rational solution. As noted above, its formula rewards the whistleblower a sizable 
percentage of the government’s recovery, but reduces that percentage as the government’s recovery 
increases. In other words, unlike the FCA, FIRREA protects the public fisc against an absurd windfall and 
caps awards so that the amount paid by the government does not exceed what Congress considers truly 
necessary to encourage cooperation. 
 
In 1990, Congress decided that $1.6 million was enough to encourage reporting. Perhaps that number 
warrants an increase, but the right number is surely not $1 billion. Rather, FIRREA rewards could be 
increased simply by increasing the range of the three recoveries identified in the formula (i.e., first $1 
million, the next $4 million, the next $5 million) while retaining the formula’s tiered (and capped) 
structure. For example, authorizing a reward of up to 30 percent of the first $5 million recovered, 20 
percent of the next $15 million, and 10 percent of the next $80 million would increase the maximum 
whistleblower award from $1.6 million to $12.5 million. By adjusting the amounts in this more measured 
way, to ranges Congress considers necessary, FIRREA could continue to incentivize cooperation within 
reasonable limits and in a manner less likely to lead to an absurd windfall. 
 
Conclusion 
 
At the time the FIRREA whistleblower statute was enacted, Sen. William Roth described the new 
whistleblower bounties as offering “handsome rewards” that would bring the Justice Department 
“additional winnable cases against wrongdoers.”[9] The rewards may well have seemed “handsome” at 
the time, particularly when you consider that the same Congress that authorized whistleblowers to 
share in the government’s recoveries up to $1.6 million limited rewards to “not more than $100,000” if 
the whistleblower’s information led instead to a criminal conviction.[10] 
 
The FIRREA whistleblower bounties authorized by Congress in 1990 may appear too low by today’s 
standards. They may also be out of sync with other federal whistleblower regimes, which apply a set 
percentage against the total recovery, without limit. But rather than applying FCA’s limitless bounties to 
FIRREA, perhaps FIRREA has something to teach the FCA. Working within FIRREA’s more thoughtful 
framework, Congress can decide how best to ensure that whistleblower bounties do not exceed what is 
necessary to encourage cooperation. 
 
—By Andrew W. Schilling, BuckleySandler LLP 
 
Andrew Schilling is a partner at BuckleySandler and leads the firm's New York office’s government 
enforcement practice. 
 



 

 

The opinions expressed are those of the author(s) and do not necessarily reflect the views of the firm, its 
clients, or Portfolio Media Inc., or any of its or their respective affiliates. This article is for general 
information purposes and is not intended to be and should not be taken as legal advice.  
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