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“The class action is ‘an exception to the usual rule that litigation is conducted by and
on behalf of the individual named parties.’”1
On June 20, Wal-Mart v. Dukes, the U.S. Supreme Court vacated certification of arguably the largest class in U.S. history and considerably redefined class-action and
consumer-finance litigation. The court resolved a circuit split on the “commonality”
provision of Federal Rule of Civil Procedure 23(a)(2) and held that the plaintiffs must
have “significant proof” ready to support their claim at the class certification stage.
The court also held that the plaintiffs cannot seek individualized monetary relief
under Rule 23(b)(2).
Although Dukes is a labor and employment case under Title VII, the court’s decision will undoubtedly impact other class cases significantly, including an increasing
number of consumer-finance class-action lawsuits.
BACKGROUND
In 2001 a group of female Wal-Mart current and former employees filed a putative
class-action lawsuit in the U.S. District Court for the Northern District of California against Wal-Mart. The plaintiffs, who sought declaratory and injunctive relief,
punitive damages, and back pay, alleged that Wal-Mart discriminated against them
on the basis of their sex by denying them equal pay and promotions in violation of
Title VII of the Civil Rights Act of 1964.2 The plaintiffs later asked the District Court
to certify a class of about 1.5 million female Wal-Mart current and former employees who asserted that the discretion their local supervisors exercised over pay and
promotions violated Title VII. The District Court approved their certification motion.3
Wal-Mart appealed the District Court’s certification order, which the 9th U.S. Circuit
Court of Appeals, in a divided en banc decision, substantially affirmed.4
Last December the Supreme Court granted Wal-Mart’s petition for certiorari on the
question of “[w]hether claims for monetary relief can be certified under Federal
Rule of Civil Procedure 23(b)(2) which, by its terms, is limited to injunctive or
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corresponding declaratory relief, and if so, under what circumstances.” The court also
directed the parties to brief and argue the question “[w]hether the class certification
ordered under Rule 23(b)(2) was consistent with Rule 23(a).” The court issued a 5-4
opinion, holding that the plaintiffs failed to satisfy Rule 23(a)’s commonality requirement, and a unanimous opinion holding that the plaintiffs’ back-pay claims were
improperly certified under Rule 23(b)(2).
This article explores how the Dukes court has clarified the “commonality” requirement under Rule 23(a), including how litigants can use statistical and other evidence
to meet that requirement. The article discusses how the Dukes decision will now
limit individualized damages in class actions seeking to proceed under Rule 23(b)(2).
Finally, the article analyzes how Dukes could affect class action and aggregate litigation going forward, focusing particular attention on the decision’s impact in consumer
finance class actions and fair-lending lawsuits.
The court held that a company’s decision to give individual managers discretion,
standing alone, cannot be a
common policy that creates
discrimination.

WHAT THE DECISION MEANS
Significant proof required to show a common injury under Rule 23(a)(2)
Rules 23(a) and 23(b) of the Federal Rules of Civil Procedure contain the standards
under which a court determines whether it is proper to aggregate individual claims
into a unified action.5 Unless a class action is first “certified” under Rule 23, it cannot proceed to trial in federal court. Among the prerequisites to class certification, Rule 23(a)(2)’s requirement that the named plaintiffs share an “injury” in
common with the class such that resolving their claims will resolve all class claims
simultaneously is one of the most important.
In Dukes, a majority of the justices held that the putative class lacked this commonality requirement. The lower courts had ruled that the plaintiffs satisfied the
commonality requirement by showing that Wal-Mart’s discretionary pay and promotion policies raised the common question of whether the same corporate policy of
discrimination had injured Wal-Mart’s female employees. The court disagreed,
holding that the plaintiffs failed to present sufficient evidence that a company policy
of discrimination existed.
The court first observed that because the plaintiffs sought to sue about millions of
employment decisions concurrently, there had to be “some glue to hold the alleged
reasons for all those decisions together,” such that an examination of each class
member’s claim would “produce a common answer to the crucial question why was
I disfavored.”6 The court also reinforced its holding in General Telephone Co. of
South-west v. Falcon7 that Rule 23 is more than “a mere pleading standard.”
In particular, the court emphasized that because “[a]ny competently crafted class
complaint literally raises common ‘questions,’”8 plaintiffs must demonstrate “significant proof”9 of commonality. To meet the commonality standard, plaintiffs must
show that prospective class members have suffered a common injury from a common
source. Moreover, the suit must be “capable of class-wide resolution — which means
that determination of its truth or falsity will resolve an issue that is central to the
validity of each one of the claims in one stroke.”10 Lower courts must then conduct
a “rigorous analysis” to determine if such proof is adequate.11 The court was explicit
that it “cannot be helped” that class-certification decisions will often “entail some
overlap with the merits of plaintiff’s underlying claim.”12
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The court next concluded that the Dukes plaintiffs failed to show the requisite “significant proof” of commonality. Initially, the majority rejected the Dukes plaintiffs’
contention that individual class claims were linked by Wal-Mart’s policy of vesting
discretion uniformly in local managers. The court observed that the practice of allowing local managers to make decisions was itself “a policy against having uniform
employment practices”13 and that Wal-Mart’s decentralized and subjective pay and
promotion policy was “a very common and presumptively reasonable way of doing
business.”14 The court therefore held that a company’s decision to give individual
managers discretion, standing alone, cannot be a common policy that creates discrimination.15 The court did concede that discretion, if coupled with a “common
mode” of discriminatory decision-making, could theoretically support a class-action
lawsuit but found that the plaintiffs produced no evidence of such in this case.16
The court also rejected the plaintiffs’ anecdotal, statistical and sociological evidence of gender discrimination at Wal-Mart. First, the court expressed “doubt” that
the lower courts were correct in not subjecting the plaintiffs’ expert testimony to a
Daubert analysis.17 Next, the court found that the proffered testimony and related
evidence were “worlds away” from the significant proof that Wal-Mart operated under a general policy of discrimination. 18 Specifically, the court noted that although
the plaintiffs’ expert opined that Wal-Mart had a “strong corporate culture” that was
“vulnerable to gender bias,”19 he could not identify how or to what degree stereotypes
affected individual managers’ hiring decisions.20
The court further noted that the plaintiffs’ statistical evidence failed to show gender
bias on a store-by-store level, which the court reasoned was inconsistent with the
allegation that Wal-Mart had maintained a uniform policy of discrimination.21 Finally,
the court rejected the 120 affidavits from class members describing their experiences
of discrimination, noting such evidence was quantitatively inadequate for a putative
class of roughly 1.5 million.22 Thus, the court found that the plaintiffs failed to establish the existence of an injury common to both them and the other 1.5 million female
Wal-Mart workers, and it vacated the Wal-Mart class on this ground.23
Individualized claims for monetary relief must meet higher test
Assuming a class can meet Rule 23(a)’s prerequisites, the class must also fit into one
of the subcategories in Rule 23(b). In Dukes, all nine justices rejected class certification on the ground that class actions seeking individualized claims for monetary relief
must meet a test more stringent than the one outlined in Rule 23(b)(2).
In the lower courts, the Dukes plaintiffs successfully argued that their class should
be certified under Rule 23(b)(2), which applies when “final injunctive relief or
corresponding declaratory relief is appropriate respecting the class as a whole” because their request for back pay was merely “incidental” and they primarily sought
injunctive relief from Wal-Mart. The high court rejected this approach, holding that
Rule 23(b)(3) and not Rule 23(b)(2) applies “when each class member would be
entitled to an individualized award of monetary damages.”24
As the Supreme Court described it, the key to Rule 23(b)(2) class certification is “‘the
indivisible nature of the injunctive or declaratory remedy warranted — the notion
that the conduct is such that it can be enjoined or declared unlawful only as to all
of the class members or as to none of them.’”25 The Rule 23(b)(2) analysis, the court
further explained, is not a question of balancing the comparative “predominance”
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of claims for relief. That approach ignores a key distinction between mandatory
Rule 23(b)(2) classes and Rule 23(b)(3) classes with opt-out rights.26 The court’s
holding that the important question for Rule 23(b)(2) certification is whether the
relief sought is “indivisible” versus “individualized” departs from the various “predominant relief” tests used by lower courts, all of which focused on the relationship between monetary and nonmonetary relief sought rather than the divisibility of
the monetary relief sought.27
In addition, the Supreme Court also found that the 9th Circuit’s proposed use of
sampling and special masters to resolve individual damages using class wide
statistics did not satisfy Rule 23(b)(2)’s requirements.28 The 9th Circuit had pro-posed
to determine individual damages by selecting “a sample set of the class members ...
as to whom liability would be determined in depositions supervised by a master.”29
These back-pay damages for the sample set would then be multiplied by the well
over 1 million remaining class members to determine the total class recovery. Other
than depositions of sample set members, the 9th Circuit’s approach did not include
any individual proceedings to determine damages.30 Accordingly, the Supreme Court
rejected the 9th Circuit’s “novel project” of a “trial by formula” as a way to satisfy
Rule 23(b)(2)’s requirement to provide for individualized damages.31
The court’s holding that the
important question for
Rule (b)(2) certification is
whether the relief sought
is “indivisible” versus “individualized” departs from the
various “predominant relief”
tests used by lower courts.

Finally, although it did not reach the issue, the high court found merit in Wal-Mart’s
argument that the claims for monetary relief under Rule 23(b)(2) violated the
due-process clause because these claims would deprive Wal-Mart of the ability to
defend against each individual’s monetary claim.32 Specifically, the court noted in
dicta that there was a “serious possibility” that recovery of monetary damages under
Rule 23(b)(2) could violate due process, even if the monetary claims do not predominate,
because of the lack of notice and opt-out provisions for Rule (b)(2) classes.33
HOW DUKES AFFECTS CONSUMER FINANCE CLASS ACTIONS
AND FAIR-LENDING LAWSUITS
Dukes is an employment discrimination and Title VII case, but the court’s decision will
make it harder to certify all class actions under Rules 23(a)(2) and (b)(2). The court’s
decision also offers several insights for litigating class-action claims of discrimination
brought under the Fair Housing Act, Equal Credit Opportunity Act and the Civil Rights
Act — claims that courts have evaluated by drawing on Title VII jurisprudence.34
First, the court’s dicta concerning whether the Dukes plaintiffs had offered “significant proof” of commonality seems to undercut the central premise of many lending
discrimination cases brought both by private plaintiffs and the U.S. Department of
Justice in recent years — that affording discretion to branch managers or mortgage
brokers is improper, or at least warrants scrutiny.35 Specifically, one of the ways in
which the court indicated a plaintiff could satisfy the commonality element in a discrimination case was to show a pattern or practice of discrimination. As to that method of proof, the court reaffirmed that, in a pattern-or-practice discrimination case,
the discrimination at issue must be a company’s “standard operating procedure ...
rather than the unusual practice.”36 The court observed that giving discretion to local
supervisors is “a very common and presumptively reasonable way of doing business”
that alone “raises no inference of discriminatory conduct.”37
The court’s statements acknowledge commercial reality. Those statements should
also provide support to financial services companies that use various forms of
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discretion in their underwriting, pricing or servicing operations when defending class
allegations that such discretion resulted in discrimination. At the regulatory level,
the court’s statements also should help companies explain lending programs that
incorporate discretion to bank supervisors, who in recent years have been trained to
view any elements of discretion within such programs as red flags for discriminatory
conduct.38
Second, the court’s strong suggestion that expert testimony should meet the more
rigorous Daubert standard at the class-certification stage should make it harder for
class plaintiffs in consumer finance cases to satisfy the second method of showing commonality that the court identified: proof of a biased testing or reviewing
procedure.39
In consumer finance class cases, which often turn on expert testimony,40 the court’s
heightened standards for expert testimony could prove to be a significant new obstacle for plaintiffs at the class-certification stage. For example, consider cases involving
a seemingly neutral and consistently applied underwriting and pricing factor. The
Dukes decision encourages, if not requires, a plaintiff to produce, at the class certification stage, credible Daubert-quality expert testimony that, although minority and
non-minority borrowers were “comparably qualified” for a loan or loan price, minority
borrowers either had loan applications rejected or paid more for their loans.
Similarly, the court’s rejection of data sampling and “trial[s] by formula” as a way
to recover individualized damages under Rule 23(b)(2) should remove a tempting
approach to handling consumer finance class cases where data points like interest
rates are readily available.41 For example, consider a plaintiff who puts forth an economic model purporting to capture the relevant factors by which a lender prices loans
and, thus, could theoretically calculate discrimination “harm” for each individual loan
by determining the difference between the pricing that the model would anticipate
and the actual pricing. The Dukes decision implies that a defendant in such a case
has a right to have such harms individually determined so as to include unique factors that may have affected each loan’s pricing (e.g., consumer price negotiation, local
market conditions for loans available to the consumer, etc.).

Dukes is an employment
discrimination and Title VII
case, but the court’s decision
will make it harder to certify
all class actions under Rules
23(a)(2) and (b)(2).

Third, the Dukes decision may signal a revitalization of the court’s reasoning in
Wards Cove Packing Co. v. Atonio,42 which both the majority and dissent cite with
authority.43 In Wards Cove, the court held that disparate-impact claims must be
evaluated against a “qualified population” of individuals who possess similar characteristics44 and that employees need to identify a specific company practice as the
source of discrimination.45 Thus, Wards Cove limited the ability of plaintiffs to plead
viable disparate-impact claims.
In response, Congress redefined “business necessity” and “legitimate employment
goals,” overturning portions of Wards Cove.46 The case then fell into disfavor in employment cases, as did its holdings on “qualified population[s]” and specific practices.47 The Dukes court’s favorable treatment of Wards Cove may reflect an effort by
some of the justices to rehabilitate certain of the tenets that supported the Wards
Cove decision.
A reinvigorated Wards Cove would provide financial services defendants in fairlending class cases (both against private plaintiffs and the U.S. Department of
Justice) with a potentially useful tool. For example, the Wards Cove requirement
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for plaintiffs to compare similarly “qualified pools” of applications, as translated into
the fair-lending context, would likely require proof that comparatively credit-worthy
minority borrowers suffered a disparate impact relative to white borrowers. Such
comparisons may even extend to the level of effort required by borrowers to obtain
credit or low-priced credit. In addition, a plaintiff would have to identify specific discriminatory lending practices that created the disparity. The vitality of Wards Cove is
an issue to keep tracking.
Dukes is the most recent in
a series of Supreme Court
decisions favoring individualized litigation and arbitration
over the unwieldy machinery
of class actions and class
arbitration.

6

HOW DUKES WILL IMPACT ALL CLASS ACTIONS
AND OTHER AGGREGATE LITIGATION
Dukes is the most recent in a series of Supreme Court decisions favoring individualized litigation and arbitration over the unwieldy machinery of class actions and class
arbitration.48 For the reasons articulated above, and looking beyond its impact on
consumer finance class actions, Dukes will likely shift the class-action landscape in
many critical ways:
•

Fewer class actions will be filed in federal courts, and of those filed, fewer will
be certified.

•

As claimants seek potentially friendlier state jurisprudence on the commonality
question (where the Dukes decision is not binding), statewide classes based on
state law will become more prevalent.

•

Plaintiffs’ counsel may seek to litigate claims through “mass actions” of
large numbers of individual claimants rather than face rigorous class-action
requirements.49

•

Plaintiffs will define classes with more care, which likely will mean smaller class
sizes, in order to withstand the heightened Rule 23(a)(2) standard in Dukes.
For example, immediately after the court released its opinion, counsel for the
Dukes plaintiffs stated they intended to pursue claims on the state, regional and
potentially individual-store basis.50

•

Consideration of evidence on the merits will become common at the classcertification stage. In the context of disparate-impact cases, plaintiffs will
have to identify more clearly those specific policies or practices that have
caused a discriminatory outcome.51 Lower courts will also closely scrutinize the
testimony of experts and the use of aggregated statistics and anecdotal evidence
purporting to show discrimination in class actions.

•

Any expert testimony provided at the class-certification stage will likely have
to meet the more rigorous standards of Daubert (rather than a “sufficiently
probative” or some lesser standard).

•

The common practice of bootstrapping monetary claims into class actions alleged to be predominately seeking injunctive relief will be significantly curtailed.
Although plaintiffs’ ability to certify classes under Rule 23(b)(2) will be limited,
defendants’ ability to use Rule 23(b)(2) as a vehicle to structure nationwide class
settlements will also be diminished.

•

The Dukes majority leaves open “the serious possibility” of challenging future
putative classes seeking certification under Rule 23(b)(2) by asserting the
monetary claims violate due process even if they are not the predominate claims.
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This argument may be useful to corporate defendants seeking to invalidate class
actions brought in state courts.
The net impact of the Dukes decision is that plaintiffs will have a more difficult time
obtaining certification of broad nationwide classes. Several portions of the Dukes
decision also provide insight into how the court may address consumer finance litigation concerning allegations of discrimination. Because of an anticipated acceleration
of plaintiffs’ lawyers’ efforts to avoid federal court jurisdiction, class actions and aggregate litigation will continue to pose real threats to corporate defendants. This will
be especially true in the area of fair-lending and servicing litigation, which continues
to receive scrutiny from banking regulators and government enforcement agencies as
well as private plaintiffs.
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Express Co. v. Italian Colors Restaurant, 130 S. Ct. 2401 (2010), the court vacated a decision of the
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2nd Circuit, holding that an arbitration clause forbidding class-wide recovery was unenforceable
if it prevented the plaintiffs’ “only reasonably feasible means of recovery” and remanded the
cases for reconsideration in light of Stolt-Nielsen. In re Am. Express Merch. Litig., 554 F.3d 300,
320 (2d Cir. 2009).
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See, e.g., Am. Bankers Co. v. Alexander, 818 So. 2d 1073 (Miss. 2001).  For a detailed comparison
of so-called “mass action litigation” in Mississippi, which does not permit class actions, to class
actions in the rest of the country, see Howard M. Erichson, Mississippi Class Actions and the
Inevitability of Mass Aggregate Litigation, --- Miss. C.L. Rev. ---- (forthcoming).
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Nina Totenberg, Supreme Court Limits Wal-Mart Discrimination Case, Nat’l Pub. Radio (June 20,
2011), available at http://www.npr.org/2011/06/20/137296721/supreme-court-limits-wal-martdiscrimination-case.  According to Dukes attorney Joseph Sellers, “What we will look for on a
region- or store-wide basis is some evidence to which we can attribute to top-level people in the
region or in the store. ... I don’t read the majority as saying you can never have a class [action]
where there is evidence attributable to higher-level people.” Id.
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Dukes, 2011 WL 2437013, at *10 (citing Watson v. Fort Worth Bank & Trust, 487 U.S. 977, 994
(1988)).
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