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Since the Consumer Financial Protection Bureau (CFPB or Bureau) came on line in July
2011, it has been aggressively investigating whether financial institutions and service
providers, among others, have been engaging in conduct that, if proven, violates a Federal consumer financial law. Among the many tools in the CFPB’s investigative arsenal
are civil investigative demands (CIDs).
While the use of CIDs in regulatory investigations is nothing new, the power of CIDs has
been brought into focus by two recent CFPB decisions denying petitions to modify or set
aside CIDs. These decisions provide guidance for parties assessing whether to challenge the CFPB’s request for documents and responses. In this article, we analyze the
reasoning behind these decisions and identify issues that companies must be cognizant
of while navigating the investigation and petitioning phases. 1
The CFPB’s Rules Regarding CIDs. Section 1052 of the Dodd-Frank Wall Street
Reform and Consumer Protection Act of 2010 (Dodd-Frank Act) and the CFPB’s final
Rules Relating to Investigations (Final Rules) set forth the parameters that govern the
Bureau’s investigations. Under Section 1052(c), “[w]henever the Bureau has reason to
believe that any person may be in possession, custody, or control of any documentary
material or tangle things, or may have any information, relevant to a violation,” the B ureau may issue a CID. 2 CIDs can be issued to compel documentary material, tangible
things, written reports, answers to questions, and oral testimony.
The recipient of a CID can petition the Director of the Bureau for an order modifying or
setting aside the CID. 3 The CFPB Final Rules impose several requirements on such
petitions. First, any petition must be filed with the Executive Secretary of the Bureau
1. A manda M. Raines is Counsel and A.J. Dhaliwal is Associate Attorney at BuckleySandler LLP. They are actively advising financial services clients in connection with examinations and investigations involving the CFPB.

2. Dodd-Frank Wall St reet Reform and Consumer Protection Act, (HR 4173), Pub. L. No. 111-203, 124 Stat. 1376
(July 21, 2010), Section 1052(c)(1); see also Rules Relat ing to Investigations, 12 C.F.R. Part 1080 et seq.
3. Dodd-Frank Act, § 1052(f).
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with a copy to the Assistant Director of the Office of Enforcement within 20 calendar
days after service of the CID, or, if the return date is less than 20 calendar days after
service, then the petition must be filed prior to the return date. 4 Extensions of this deadline are disfavored. 5
Second, the petition “shall set forth all factual and legal objections to the civil investigative demand, including all appropriate arguments, affidavits, and other supporting documentation.” 6 The attorney who objects to the CID must sign any objection.
Third, a petition must be accompanied by a signed statement representing that petitioner’s counsel has conferred with counsel for the Bureau in good faith pursuant to section
1080.6(c), and the parties have been unable to reach an agreement. 7 Section
1080.6(c) requires the parties to meet-and-confer within 10 calendar days after receipt
of the CID or before the deadline for filing a petition, whichever is earlier. 8 The signed
statement must recite the date, time, and place of each such meet-and-confer session,
and the names of all parties participating. 9 If some of the issues in controversy have
been resolved, the statement shall specify the issues resolved and those remaining unresolved. 10
The filing of a timely petition stays the time permitted for compliance with the portion of
the CID being challenged. 11 Further, if the petition is denied in whole or in part, the Director's ruling will set a new return date for compliance with the CID. 12
The petition to modify the CID will be sent, along with the CFPB investigator’s statement
in reply to the petition, 13 to the Director of the CFPB who will issue an order accepting or
4. 12 C.F.R. § 1080.6(e).
5. 12 C.F.R. § 1080.6(e)(2).
6. 12 C.F.R. § 1080.6(e).
7. 12 C.F.R. § 1080.6(e)(1).
8. 12 C.F.R. § 1080.6(c).
9. 12 C.F.R. § 1080.6(e)(1).
10. Id.
11. 12 C.F.R. § 1080.6(f)
12. Id.
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denying the petition. Unlike the confidential treatment provided to CID material and the
investigation generally, once a recipient files a petition, and unless good cause can be
shown otherwise at the time the petition is filed, the petition and Director’s order in response are made public. 14
The CFPB’s First Orders Deny Petitions to Modify or Set Aside CIDs. Although the
CFPB has been conducting investigations since July 2011, it did not issue its first ruling
on a petition to modify or set aside a CID until September 20, 2012. 15 In that case, the
petition challenged a CID issued to a non-bank mortgage servicer (the Company) seeking responses to 21 interrogatories and 33 document requests. 16 Director Cordray denied the petition in its entirety and ordered the Company to comply with the CID within
21 days. 17 In doing so, he adopted the legal framework that would apply to such petitions and provided specific guidance for parties in determining their conduct in similar
matters. 18
The C ID, se r ved o n Ma y 2 2, was iss ued i n c o nne cti o n wi th a n i nves tig atio n reg ar di ng whe ther cedi ng pr emi um s fro m p ri va te mo r tga ge i ns ura nce
comp a nies to c ap ti ve rei ns ura nce s ubsidia rie s of cer tai n mo r tgag e le nde rs
vio lates Se ctio n 8 o f the Re al E s ta te Se ttlem e nt Pr oced ur es Ac t ( RE SPA). 19 On Ma y 2 9, the C omp a ny a nd the B ure a u co nd uc ted a te lep h o nic
mee t-a nd -c o nfer , d uri ng whi c h the Com pa ny o b jec ted to the ap pli cab le
tim e peri ods a nd s ubs ta nti ve asp ec ts o f the re q ues ts. 20 A day la te r, the
CFPB se nt a le tter i ndic ati ng a wi lli ng nes s to ta ke a fle xib le app roa c h to
13. The Bureau investigator may provide the Director with a statement setting forth any factual and legal response to a petition. 12
C.F.R. § 1080.6(e)(3). That statement, however, does not have to be served on the petitioner. Id.
14. 12 C.F.R. § 1080.6(g)
15. Decision and Order on PHH Corporation’s Petition to Modify or Set Aside Civil Investigative Demand, In Re PHH Corporation,
2012-MISC- PHHCorp-0001(Sept. 20, 2012), available at http://files.consumerfinance.gov/f/201209_cfpb_phhcorp_petition_0001.pdf
[hereinafter September Order].
16.
PHH Corporation’s Petition to Modify or Set Aside Civil Investigative Demand (June 1, 2012), available at
http://files.consumerfinance.gov/f/201209_cfpb_phhcorp_petition_0001.pdf [hereinafter June Petition].
17. See September Order, supra note 15, at 1.
18. Id.
19. Id.
20. Id. at 2.
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the C ID to a cco mm oda te a ny ide nti fiab le und ue b ur de ns a nd o ffe ri ng to
reco m me nd fo ur spe cific mo dific a tio ns to the C ID i n lig ht o f the Co mp any’ s co nce r ns . 21
On June 4, 2012, the Company responded by specifying numerous objections and requesting an extension of time to file a petition. The CFPB replied on June 7 by accepting certain proposed resolutions and providing justifications for rejecting others. The
CFPB further denied the Company’s request for an extension to file a petition. The
Company responded that it remained committed to working with the CFPB to resolve
differences and again sought an extension of the deadline to file a petition. The CFPB
denied the request to extend the deadline on June 11, thereby causing the Company to
file its petition to modify or set aside the CID.
In the petition filed on June 12, the Company raised three main objections: (i) the CID
did not state the nature of the conduct under the investigation; 22 (ii) the CID was overly
broad, unduly burdensome, and irrelevant; 23 and (iii) the CID requested materials going
back more than 11 years when RESPA’s statute of limitations was 3 years and the
CFPB’s enforcement power cannot be predicated on acts prior to July 21, 2010. 24
In denying the petition, the Bureau began by explaining that CIDs play a “crucial role” in
the Bureau’s ability to carry out its duty to enforce consumer financial laws. 25 It stated
that the purpose of CIDs are to “close the [information] gap” between the Bureau and
the subject company and/or individual i n order for the Bureau to determine whether the
investigation is worth pursuing, and if so, to what extent. 26
The CFPB the n se t for th the s ta nd ar d it wi ll use to co nside r a nd re so lve
peti tio ns to mo dify o r se t aside C ID s, ado p ti ng the de fe re nti al s ta nda r d of
re vie w re lied up o n b y Circ uit Co ur ts o f Appe als i n pro ceedi ngs to e nfo rce
admi nis tra ti ve s ubpoe nas . Tha t s ta nda rd pro vide s tha t a C ID wi ll be e n21. Id.
22. See June Petition, supra note 16, at 2.
23. Id. at 5.
24. Id. at 3. The Company also asserted eight general objections to the CID.
25. See September Order, supra note 15, at 3.
26. Id. (emphasis added).
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fo rced if i t sa tis fie s the fo llo wi ng req uire me nts : (i ) the i nves tiga tio n i s for
a la wfully a utho ri ze d p ur p ose ; (ii ) the info r ma tio n re q ue sted is re le va nt to
the i nves tiga tio n; a nd (iii) p roc ed ura l re q uir em e nts ar e fo llo wed . 27 If the
Burea u es tab lis hes the se fac to rs , the C ID wi ll be e nfo rce d unles s the pe t itio ne r de mo nstra te s the C ID im pos es a n “ und ue b urde n” o r co ns ti tutes a n
ab use o f p roc ess .
With respect to the Company’s claim that the CID failed to state the nature of the conduct at issue, the Company argued that the CID’s description of the purpose of the i nvestigation was broad enough to encompass every aspect of mortgage lending, and
thus did not satisfy the notice requirement established by the Dodd-Frank Act. 28 In rejecting this contention, the Bureau found that “notice was provided from the outset and
repeatedly thereafter” beginning as early as January 3 and through to May 22 in the
CID’s “Notification of Purpose.” In support of this finding, the CFPB cited cases standing for the proposition that the subject matter of investigations can be provided “quite
generally.” 29
With re spec t to the Com pa ny’ s as se rti o n tha t the C ID was a n o ver ly b road
and und uly b urd e nso me “ fis hi ng e xp edi tio n,” 30 the B urea u no ted tha t the
peti tio n “o ffere d li ttle or no de tai l to mak e the ki nd of s howi ng req uir ed to
s ubs ta ntia te these c laim s .” 31 It e xp lai ned tha t i n or der to m ee t its leg al
burd e n, the pe ti tio ner neede d to s how the sp eci fic na ture a nd the ma g n itude o f the ha rds hi p a nd s ta te spe cifi ca lly ho w co mp lia nce wi ll har m i ts
busi ne ss . The CFPB no te d also tha t it co uld not p rop er ly e va lua te the
burd e n of req ues ti ng re spo nsi ve m a teri al be ca use the Compa ny failed to
inc lude i ts i nfo rm ati o n te c hno lo g y pe rso nne l i n the mee t -a nd- co nfe r di sc ussio ns , de spite the e nfor cem e nt tea m’s req ues t. 32 The B ure a u further
no te d tha t i t a lread y had ma de s ubs ta ntia l mo dific ati o ns to the C ID
27. Id. at 5.
28. See June Petition, supra note 16, at 2.
29. See September Order, supra note 15, at 6.
30. See June Petition, supra note 16, at 7.
31. See September Order, supra note 15, at 6.
32. Id. at 2-3.
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thro ug h the me et -a nd- co nfe r p ro ces s, a nd the B ure a u’s e nfo rce me nt te am
ha d s ta ted tha t it wa s wi lli ng to co nside r o the r po te ntia l li mita tio ns . 33
Finally, with respect to the Company’s objection that the CID sought documents, items,
and information exceeding the applicable limitations period, the CFPB maintained that
the relevant issue was not whether the information itself was actionable but rather
whether that information was relevant to conduct that was actionable. 34 It cited authority
that allowed discovery beyond the statute of limitations period and noted the importance
of collecting relevant information in order to accurately and completely investigate a
matter. 35
On October 5, the CFPB issued its second decision on a petition to modify or set aside
a CID. 36 The petitioner, Next Generation Debt Settlement, Inc. (Next Generation), challenged a CID instructing it to appear for an investigational hearing, which is similar to a
deposition, on September 12. 37 Director Cordray denied the petition in its entirety and
ordered Next Generation to appear at an investigational hearing within 10 days of the
Order. 38
The C ID, se r ve d o n A ug us t 3 , was is s ue d i n co nnec tio n wi th a n i nves tig atio n i nto whethe r cer tai n c omp a nies e ngage d in unla wful ac ts o r pra c tices
in t he ad ve r tisi ng , m ar ke ti ng , o r sa le o f d eb t s e ttle me nt se r vi ces . On A ugus t 20 , the B ure a u co ntac te d Ne xt Ge ne ra tio n to c o nfir m i ts a tte nda nce
at the i nves tiga tio nal hea ri ng . 39 Recei vi ng no resp o nse , o n A ug us t 2 9, the
33. Id. at 7.
34. Id. at 7-8.
35. Id. at 8.
36. Decision and Order on Next Generation Debt Settlement, Inc.’s Petition to Modify or Set Aside Civil Investigative Demand, In
Re Next Generation Debt Settlement, Inc., 2012-MISC-Next Generation Debt Settlement-0001 (Oct. 5, 2012), available at
http://files.consumerfinance.gov/f/201210_cfpb_2012-MISC-Next-Generation-Debt-Settlement-0001-Order.pdf [hereinafter Next
Generation Order].
37. Id. at 1. Investigational hearings are conducted by Bureau for the purpose of hearing the testimony of witnesses and receiving
documentary material, tangible things, or other information relating to any subject under investigation. See 12 C.F.R. § 1080.7(b).
These hearings are conduted under oath or affirmation and stenographically reported. Id.
38. See Next Generation Order, supra note 36, at 1.
39. Id.
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Burea u se nt a lette r co nfi rmi ng Ne xt Ge ner a tio n’s a tte nda nce a t the i nves tiga tio na l hea ri ng a nd a ler ti ng i t to the fac t tha t i t had fai led to m ee t and- co nfe r wi th the B ur ea u staff i n acc or da nc e with the B ure a u’s r ule s r egardi ng i nve stig a tio n. 40 On Se ptem ber 4 , the B ure a u re cei ved a n e -m ail
fr om Ne xt Ge ne ra tio n’ s CEO, req ues ti ng that the C ID be se t aside . 41 Ne xt
Ge ne ra tio n o ffer ed eig ht re aso ns why i t s ho uld no t be re q uir ed to res po nd
to the C ID , a ll o f whic h foc used o n po te ntia l de fe nses . 42
The Director denied the petition for three reasons. First, the petition was not filed within
the time permitted under the rules regarding investigations. Next Generation’s petition
was due on August 24, 2012 but was not filed until September 4, and Next Generation
did not offer any arguments as to why its petition should be considered in spite of its untimeliness. 43 Second, the Company failed to meet-and-confer with Bureau staff before
filing the petition, and the CFPB’s rules are clear that only those issues discussed in the
meet-and-confer process will be considered. 44 Finally, the Bureau ruled that even if
Next Generation satisfied the rules of investigation, its petition had no merit. 45 In the petition, Next Generation asserted substantive defenses to c harges the Bureau did not assert, arguing that Next Generation does not engage in direct consumer marketing or telemarketing or commit other acts that might violate federal consumer financial law. 46
But facts relating to whether Next Generation is covered by or has violated a federal
consumer financial law are not defenses to the enforcement of a CID, even if they might
eventually be defenses to legal claims contemplated in the CID. 47
Lessons of The CID Ruling. Petitioning a newly-founded government agency in unchartered territories always is a difficult exercise. The increasing number of CFPB i n40. Id.
41. Next Generation Debt Settlement, Inc.’s Petition to Modify or Set Aside Civil Investigative Demand (Sept. 4, 2012), available at
http://files.consumerfinance.gov/f/201210_cfpb_2012-MISC-Next-Generation-Debt-Settlement-Inc-0001-3_Redacted.pdf [hereinafter
Next Generation Petition].
42. Id. at 1-2.
43. See Next Generation Order, supra note 36, at 2.
44.[44] Id.
45. Id.
46. Id.
47. Id.
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vestigations and enforcement actions will make that exercise even more challenging. In
light of the Bureau’s first two decisions on petitions to modify or set aside a CID, potential CID recipients may wonder: how is the CFPB likely to respond to future petitions?
First, within days of receiving the CID, petitioners must be prepared to assess the extent
to which they wish to challenge the scope and breadth of the CID. As the meet-andconfer is required within 10 calendar days after receipt, it is crucial for recipients to hit
the ground running with (i) appropriate personnel who can provide the basis for arguing
the undue burden of responding to requests, and (ii) assistance from counsel to get recipients up to speed on the nature of the CID, forming responses, and time limits.
Second, the short turnaround time for filing a petition calls for quick strategic decisionmaking by the recipient. If the recipient chooses to file the petition, thereby preserving
its objections and slowing down the CID process to gain time to examine its internal material, the petition and any order relating to it likely will be made public. Recipients may
be forced to choose between preserving their right to object and public disclosure of a
CFPB investigation.
Third, petitioners must be specific in their objections to a CID. Petitioners should speci fically describe the burdens of supplying requested information and how the information
sought is irrelevant to the investigation. The Bureau has criticized the use of “general
objections,” dismissing the arguments associated with those types of objections. 48
Fourth, petitioners must set forth objections that pertain to the requests presented in the
CID. Next Generation argued in its petition that the CID should be waived or modified
because the company had substantive defenses to any enforcement action. The CFPB
rejected those arguments, stating that the Bureau has investigative authority “to discover and procure evidence, not to prove a pending charge or complaint, but upon which to
make one if, in the Bureau’s judgment, the facts thus discovered should justify doing
so.” 49 This part of the ruling sends a message that a defense to the merits to the
CFPB’s investigations is not a defense to the CID itself.
Las t, gi ve n the de fe re ntia l s ta ndar d of re vie w whic h wi ll be app lie d to
s uc h p eti tio ns , the mee t- a nd -co nfer ses sio ns ta ke o n i nc reas ed i mpo r48. See September Order, supra note 15, at 8.
49. See, Next Generation Order, supra note 36, at 2.
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ta nce . The mee t- a nd -co nfer ses sio n i s a n oppo r tuni ty to na r ro w the
scope o f the re q ues ts a nd c lo se the i nfor ma tio n gap be twee n the CFPB
and the s ub jec t of its i nve s tiga tio n. As a p re req ui site to fili ng a p eti tio n,
C ID recipi e nts ar e o bli ga ted to c o nfe r wi th the B urea u i n a goo d - fai th a nd
prod uc ti ve e ffo r t to re so lve is s ue s. In fac t, the Fi na l Rule s pr o vide that
“[t]he B ure a u will no t c o nside r pe ti tio ns to s et a side o r mo dify ci vi l i nve stiga ti ve de ma nds unle ss the re cipie nt has m eaning full y engag ed i n the
mee t a nd co nfe r p roce ss de sc ribed i n thi s s ub sec tio n a nd will c onsid er
only issu es raise d du ring the m ee t an d con fe r p roc ess .” 50 The CFPB’s
emp hasis o n c oope ra tio n was i llus tra ted b y i ts ha rd li ne a pp roac h to Ne xt
Ge ne ra tio n’ s unres po nsi ve ne ss a nd la ck o f e ffor t to wo rk with CFPB e nfo rce me nt a ttor ne ys. Indeed , the B urea u no te d in i ts fi rs t opi nio n tha t it
alrea d y had mad e s ubs ta ntia l mo dific ati o ns to the C ID thro ug h the m ee t and- co nfe r p roce ss , s ug ges ti ng tha t recipie nts a re mo re lik ely to s uc ceed
wi th re q ues ts to modi fy a C ID whe n the y coop era te fully with B ure a u a tto r ne ys fro m the o nse t, ra the r tha n tak e their c ha nc es with the Di rec to r .
50. 12 C.F.R. part 1080.6(c)(3) (emphasis added).
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