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1

(Case called)

2

THE COURT:

3

So we are here for oral argument on the pending motion

Good afternoon, everyone.

4

to dismiss.

5

theory that I'm not the Court of Appeals and I don't have any

6

sort of rigid rules on how oral argument is to proceed.

7

My proposal would be to proceed as follows on the

There are a number of issues raised by the motion.

My

8

inclination would be to hear them one at a time.

So basically

9

hear Wells Fargo first on the release and consent decree issue,

10

have the government respond, and when we have exhausted that

11

and I'll tell you when we've exhausted it -- proceed to the

12

next issue and so on, rather than giving you an opportunity

13

just to speak at great length about things that may or may not

14

be what I'm focused on.

15

Anyone have a different proposal?

16

MR. OESTERICHER:

17

MR. JOHNSON:

18

·MR. BARUCH:

19

THE COURT:

No, your Honor.

That's fine, your Honor.
That's fine.
And, again, I'm not the Court of Appeals,

20

so I don't see the need to hold anyone to particular time

21

limits or the like.

22

are of most interest to me or what I'm struggling with and I'll

23

let you know when I think it's appropriate to move on.

24
25

I'll try to focus you on the things that

So why don't we start then with the issue with respect
to the release and the consent decree in the D.C. action.
SOUTHERN DISTRICT REPORTERS, P.C.
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1

Mr. Johnson.

2

MR. JOHNSON:

3

Your Honor, is·it okay to use the

lectern?

4

THE COURT:

Sure.

Hang on one second, please.

5

All right.

You may proceed.

6

MR. JOHNSON:

7

In the release, the government bound itself from

Thank you, your Honor.

8

bringing suit against Wells Fargo for certain types of claims

9

arising out of its FHA mortgage program.

When the complaints

10

in this action breached that agreement, we asked Judge Collyer

11

in the District o~ Columbia to enforce Wells Fargo's rights.

12

She did not completely agree wi-th our· position, but she

13

expressly reserved for this Court the task of applying the

14

language of the release to the language of the complaint.

15

THE COURT:

16

MR. JOHNSON:

17
18

THE COURT:
interpretation.

20

her ruling.

21

otherwise --

You would agree that you're bound by her

Obviously, I understand that you've appealed

But unless and until the D.C. Circuit says

22

MR. JOHNSON:

23

THE COURT:

25

I'm asking for this Court to give a

different interpretation of the release.

19

24

So

For today, absolutely.
Very good.

So why is that not dispositive

of the matter in the sense that she seemed to construe it?
MR. JOHNSON:

Well, your Honor, we think that the
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1

government attempted to avoid the language of the release and

2

has essentially tried to plead a square peg in a round hole by

3

pleading around the language of the release in a way that

4

describes the conduct differently than what the law requires.·

5

We would submit there are two relevant questions for

6

the Court:

7

on the annual certifications, and if so, are they based solely

8

on the annual certifications?
THE COURT:

9

10

i

First, are there any claims in the complaint based

MR. JOHNSON:

We submitted a chart.

Go ahead.
We submitted a chart with our reply

11

brief that demonstrates how the complaint allegations are based

12

on the representations that are made in the annual

13

certifications.

14

of factual allegations that underlie its contention that Wells

15

Fargo deceived the FHA in violation of various federal

16

statutes.

Essentially the government has made two sets

First, there's a failure to self-report theory.

17

The

18

complaint alleges that the HUD Handbook required Wells Fargo to

19

report loans with serious violations but Wells Fargo failed to

20

do so.

21

Handbook Section 4060.1.

22

part of the Wells Fargo's company-wide obligations to comply

23

with HUD regulations in order to participate in the program.

24

These are the obligations that are the subject of the annual

25

certifications.

This self-reporting requirement comes directly from HUD
The self-reporting requirement is

They're part of -- and claims three, four, and
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1

five are based on this theory.

2

in the caption.

3

We even styled self-reporting

The second set of factual allegations is the reckless

4

underwriting theory and that's claims one and two.

There the

5

complaint alleges that Wells Fargo management was reckless in

6

overseeing the loan underwriting because Wells Fargo didn't

7

follow certain HUD requirements for things like quality

8

control, underwriter hiring and training, and compensation.

9

we show in the chart, .all of these requirements come from HUD

10·

Handbook Section 4060.1.

11

Fargo was certified in compliance with those requirements was

12

in the annual certification.

13

THE COURT:

The only place, if at all, that Wells

Didn't those.annual certifications relate

14

to the underlying loans, and if so, I mean how is Judge

15

Collyer's decision not dispositive of the matter?

16

As

In her decision, pages 11 and 12, she says, Wells

17

Fargo's reasoning proceeds as follows.

18

Wells Fargo from claims based on annual certifications.

19

Therefore~

20

liability for company-wide conduct that was the subject of such

21

annual certifications.

22

is not consistent with the consent judgment signed by Wells

23

Fargo, and then goes on to reject that argument.

24
25

Paragraph 3(b) releases

paragraph 3(b) releases Wells Fargo from the

And·she then says, this leap of logic

Are you not pressing that very same argument here?
understand that she reserved to me the construction of the
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1

claims in this case.

2

construing the amended complaint in this case.

3

But

+ would

So in that regard, she wasn't actually

think that that description is a fairly

4

accurate description of what the claims in this case are, that

5

is to say, they relate to the annual certifications, but only

6

to the extent that the annual certifications depend on and

7

relate to the underlying loans and individual certifications,

8

no?

How is that wrong?
MR. JOHNSON:

9

What we say is that statement she made

10

was a response to I think an argument she must have thought we

11

were making, that the release covers all conduct that could

12

have come within the ambit of the annual certification, and

13

that was not the argument we make or are making.

14

saying is when this complaint, the allegations in this

15

complaint, is based solely on the annual certification conduct,

16

perhaps a subset of the entire set of conduct, that language is

17

released.

18

THE COURT:

What we're

Isn't the claim, even if you're correct,

19

the gravamen of the claim here is the false claims in the

20

annual certifications are false insofar as they relate to the

21

underlying loans and underlying_conduct, no?

22

that precisely what she's saying is not covered by the release?

23

MR. JOHNSON:

And if so, isn't

I think I would break it down this way,

24

your Honor;

There ·are, for False Claims Act and FIRREA

25

liability purposes, there are several places along the
SOUTHERN DISTRICT REPORTERS, P.C.
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1

continuum that a statement is made to the government that could

2

form the basis of liability:

3

certification, which makes representations about the loan file

4

at issue, things like credit report, property; there is the

5

annual certification; and there's the claim for payment.

6

And as Mr. Baruch is going to explain

the individual loan-level

we've divided

7

the argument and he's going to talk about some of the 9(b)

8

issues.

9

false claim for payment, that claim has to be not a condition

But the argument is for the claim, for a recognizable

10

of participation, but a condition of payment.

11

nothing in the initial, I'm sorry, the individual loan-level

12·

certification that is a claim for payment.

13

the annual certification that is a claim for payment.

14

for payment comes later.

15

the strict certifications to what is actually contained in each

16

statement made to the government for it to be legally

17

recognizable.

18

And there is

There is nothing in
Claim

And, essentially, you have to go by

I think that the complaint confuses those and kind of

19

throws them up in the air without connecting the dots legally

20

under 9(b) and under the False Claims Act why that ·liability

21

attaches for the particular statement that's made.

22

why, if you analyze it within that framework, the release does

23

not cover the complaint and that's why we think Judge Collyer's

24

opinion does not box us out in that sense.

25'

THE COURT:

And that's

Do you think that the analysis of the

SOUTHERN DISTRICT REPORTERS, P.C.
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1

impact of the release is the same with respect to all of the

2

claims in the complaint or it's different with respect to say

3

the self-reporting claim versus the other claims?

4

MR. JOHNSON:

5

THE COURT:

I think it .does
I understand your position that they're

6

all barred, but is the analysis the same or it just happens

7

that they're all barred?

8

9

MR. JOHNSON:

I think you have to provide an

individual analysis of each type of claim and what the

10

statement is.

11

line them all up, there's a failure to connect the dots and the

12

release does bar, at the end, the release does bar all of them

13

except for, of course, the common law claims.

14
15
16

But our conclusion is when you do that, when you

THE COURT:

Okay.

Is there anything else you want to

add on this point?
MR. JOHNSON:

Yes, your Honor.

What I want to point

17

out is a couple of significant parts of the complaint within

18

those directives.

19

allegations ·about scienter are based solely on alleged

20

violations of the· programmatic annual certification conduct:

21

quality control, self-reporting, underwriter hiring.

22

contrast, we would direct your attention to the descriptions

23

that are quite sparse related to the underwriting of the ten

24

example loans that are in the complaint.

25

deficiencies list things like data integrity issues 1 lack of

First is that the government's specific

By

The·alleged

SOUTHERN DISTRICT REPORTERS, P.C.
·(212) 805-0300

9

D4HLWELA

Argument

1

documentation, a lack of verification.

2

consistent with mistakes and not a scheme to defraud.

3

If you look very closely at that part of the

4

complaint, there are no allegations that the underwriters who

5

signed those certifications acted with intent, recklessness, or

6

even awareness of those mistakes.

7

files were deficient.

8

based on annual certification issues is that the scienter in

9

this complaint is solely based on the company-wide obligations.

10

THE COURT:

These are fully

It just lists that those

We think that the fact that this is

Doesn't that ultimately go to the merits?

11

In other words, it may be that the government will ultimately

12

lose because they can't prove the necessary scienter with

13

respect to things that fall outside the scope of the release.

14

But as long_as the allegations in the complaint are outside the

15

scope of the release, they shouldn't be estopped at the front

16

end from pursuing them.

17

MR. JOHNSON:

They may lose at the back end.

But we

18

think that the failure to connect the dots, the fact that the

19

scienter for the underwriting relates to scienter related to

20

quality control, there's no connection of the dots for

21

liability to attach.

22

THE COURT:

23

MR. JOHNSON:

Okay.

Unless you have anything

Your Honor, I guess what I'm trying to

24

show is that we think the complaint shows that they're trying

25

to do indirectly through these alleged implied promises in the
SOUTHERN DISTRICT REPORTERS, P.C.
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1

loan-level certification something that's about quality

2

control, what they admit in their papers the release bars them

3

from doing directly which is to bring a claim based solely on

4

the annual certifications.

5

implied promises are legally insufficient under the False

6

Claims Act.

Mr. Baruch will explain those

7

Unless the Court has any questions.

8

THE COURT:

9

Mr. Oestericher.

10

MR. OESTERICHER:

11

So there appears to be agreement that Judge Collyer's

12

decision is binding here and her interpretation of the release

13

is binding and her interpretation of the release does not bar

14

any of the claims here.

15

types of claims that are barred:

16

annual certification without regard to whether the underlying

17

loans had material violations, and False Claims Act claims

18

based on individual loan certifications where the individual

19

loan did not have material violation.

20

THE COURT:

Thank you.

Thank you, your Honor.

It's set forth in her opinion only two
claims .based solely on the·

And what sort of claim would be covered by

21

the former, in other words, what's· a claim that would be based

22

solely on the annual certifications if not the sorts of claims

23

in this case?

24
25

MR. OESTERICHER:

Sure.

The release here was designed
i
to bar the claims that were brought in the Deutsche Ba~k
SOUTHERN DISTRICT REPORTERS, P.C.
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litigation which was brought by this office not that long

2

before the release was entered into.

3

legal theory that was involved was that a false annual

4

certification was a false statement, and that false statement

5

meant that the entity was not eligible to write any of these

6

loans.

7

ent~ty

8

the period of the false annual certification.

9

did not have material violations that defaulted could result in

And .in that case, the

And because of the false annual certification, the
was therefore liable for all loans that defaulted during

10

liability.

11

and that is the theory that had been released.

12

So loans that

That was the theory that the government pressed,

You cannot say that the mere fact solely that you

13

submitted a false annual certification and, therefore, you were

14

ineligible for the program under like a fraudulent inducement

15

type theory, that you were therefore liable for all damages

16

that flow from that, and that clearly was released.

17

allege damages based on false annual certifications where there

18

was no material violations on the underlying ioan, or even for

19

False Claim Acts purposes, a false individual loan

20

certification for a loan that didn't have a material violation.

21

You can't

But it's clear, clear as day now from the district

22

court in D.C. that all other claims remain, and we are not

23

alleging any of those theories here.

24

suing on is a loan that had a mat.erial violation.

25

There are two theories.

Every loan that wfi are

There's the loans that Wells

SOUTHERN DISTRICT REPORTERS, P.C.
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1

Fargo determined in quality control had material violations,

2

failed to report, and nonetheless submitted a false claim; all

3

those loans had material violations.

4

reckless underwriting theory where we're only suing on loans

5

that had material violations where Wells Fargo knew that loans

6

had material violations and nonetheless submitted the claim.

7

So none of those theories are barred.
THE COURT:

8

9

And then there's the

And I take it on the self-reporting

theory, the false claims that give rise to those are not in the

10

annual certifications or at least not solely in them; is that

11

correct?
MR. OESTERICHER:

12
13

Correct, because of the false

individual loan certification.

14

And just to be clear on the scienter point, the

15

release, and I can read the language, but the release makes

16

explicit that you can rely on failures in the quality control

17

process for any purpose, including to prove intent; and we plan

18

on doing that because the false annual certifications are

19

evidence of the intent for the loans that they failed to

20

self-report and that's directly in the release and it's

21

directly in the opinion from the judge in the district court.

22

So none of these claims are barred, your Honor.

23

THE COURT:

24

Why don't we turn to the statute of 'limitations issue

25

Okay.

Thank you very much.

next.
SOUTHERN DISTRICT REPORTERS, P.C.
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1

MR. BARUCH:

2

THE COURT:

3
4

Good afternoon.
Good afternoon.

Let me ask you a couple

questions at the outset.
No. 1, do you concede that except I guess with respect

5

to the reverse false claim theory that the accrual date is the

6

date of the payment, not the date the claim is made; is that a

7

fair statement?

8

9

MR. BARUCH:

With the exception of a reverse false

claim, for practical purposes it probably doesn't make much of

10

a difference.

11

made approximately within a close proximity of when the claims

12

were submitted.

13

they haven't articulated any in the complaint.

14

principle, I don't necessarily have a problem with that.

15

The claims were made -- the claims were probably

We don't know what the dates are here because
But as a basic

'

THE COURT:

Okay.

I want to start by focusing your

16

attention on the Wartime Suspension of Limitations Act, which

17

intuitively would seem like a strange thing to matter here, but

18

looking -- I don't think you can move that actually.

,19

MR. BARUCH:

Moved. it a little bit so I can see you.

20

THE COURT:

21

It seems strange that a wartime -- a provision that

We'll worry about that later, I guess.

22

governs war would seem to have any bearing here.

23

face, the Wartime Suspension of Limitations Act would certainly

24

seem to apply insofar as I assume you would concede that we

25

remain in what is for purposes of that statute a state of war,
SOUTHERN DISTRICT REPORTERS, P.C.
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2
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Argument

No.

I don't believe that that's the case

with respect to the claims at issue.here.
THE COURT:

4

Let me understand what you're saying.

5

you take the position that we are not in a state of war for

6

purposes of the WSLA?
MR. BARUCH:

7

Do

I believe that since 2008, the 2008

8

amendments to the Wartime Suspension of Limitations Act,

9

there's at least an argument that Congress has authorized the

10

.use of military force and, therefore, prospectively from 2008,

11

the trigge·r of war application of the Wartime Suspension of

12

Limitations Act has happened.

13

THE COURT:

Okay.

I understand there's certainly an

14

argument.

15

did enact an authorization of the use of military force both

16

for purposes of the hostilities in Afghanistan and in Iraq,

17

agreed?

18

Why is it not a clearly correct argument?

MR. BARUCH:

Congress

I'm talking about the timing of it.

That

19

language was emphasized in 2008.

20

prior to that.

21

application that this Court would need to have briefing on, I

22

imagine, to understand, if you were to reach that question.

23

Most of the conduct here is

So there's a question about retroactive

THE COURT:

Although I think the law is that Congress

24

can act to extend the statute of limitations as long as it

25

hasn't yet run.

So presumably, even without regard for whether
SOUTHERN DISTRICT REPORTERS, P.C.
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1

it applies retroactively/ it would certainly extend the

2

limitations period for any claims that were still in effect or

3

live as of October 2008.
MR. BARUCH:

4

There are serious questions about how the

5

application of.the Wartime Suspension of Limitations Act

6

actually worksr when the claim is made

7

whether the claim has to be made during the time when we're at

8

war or -- so there's a serious question about the timing.

9

lots of courts have struggled with the timing and how you count

1

whether it has to be --

10

the statute of limitations/ but we don't need

11

you were asking about that particular question.

12

THE COURT:

No.

And

I don't think

J think my question was assuming that

13

we are still in a state of war for purposes of at least the

14

post-2008 statuter that any claim that was live as of October

15

I think it was 14thr 2008

16

presumably Congress has authority .to extend the statute of

17

limitations as to those claimsr so.
MR. BARUCH:

18
19

basic principle

20

1

1

the effective date of the WSLAr

Within the definition of the act

as a

1

yes.

THE COURT:

So if I were to conclude that the WSLA

21

does in fact apply herer it would presumably mean that at a

22

minim~mr

23

time-barred as of October

24

remain timely today/ correct?

25

MR. BARUCH:

any claims that were still
1

liv~r

not barred/

I think it was 14th

1

2008 1 would

We don't know what the claims are

SOUTHERN DISTRICT REPORTERS
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1

don't know that it was universally the case.

2

basic principle

3

applies, I understand your concept, yes.

4

But, again, as a

it's a big if -- if you were to decide it

THE COURT:

But.do you agree, assuming the premise,

5

which I understand you dispute, but assuming the premise, do

6

you agree with the conclusion?

7

MR. BARUCH:

I would like to have the opportunity

8

actually to brief the retroactivity point because I don't think

9

that's been fully developed.

10

inclination in that regard.

11

THE COURT:

12

MR. BARUCH:

But I understand the Court's

Okay.
I don't necessarily disagree with it.

It

13

has not been briefed, and we'd want to look at whether or not

14

this sort of thing could be retroactively applied in the manner

15

you're speaking.

16

THE.COURT:

The flip side is

tha~

unless it could be

17

retroactively applied, I might have to reach the other statute

18

of limitations issues at least with respect to claims that

19

accrued prior to October 14, 2002, I guess it would be; is that

20

your position?

21

time-barred as of the enactment of the 2008 amendments unless

22

the ten-year statute of limitations that the government has

23

argued here apply.

24

apply'· I think I might still have to reach the larger point.

25

In other words, those claims would have been

So even if the wartime suspension act does

Is that correct?
SOUTHERN DISTRICT REPOR!ERS, P.C.
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1

There's a separate argument,· overlay

2

argument with respect to the statute of limitations and that is

3

that the False Claims Act, of course, has a statute of repose

4

and it's a ten-year statute of repose which says in no event

5

can they reach back longer than ten years.

6

really analyzed that with respect to the Wartime Suspension of

7

Limitations Act.

8

or not the WSLA trumps the ten-year statute of repose in

9

Section. 3731(b) (2) of the False Claims Act which says that in

10

So no court has

No court has reached the question of whether

no event can claims be brought more than ten years after.
THE COURT:

11

O~ay.

And I guess regardless, the wartime

12

suspension act wouldn't apply to the state law common law

13

claims, correct?
MR. BARUCH:

14
15

We certainly don't think they would

apply.

16

THE COURT:

17

MR. BARUCH:

18

THE COURT:

19

MR. BARUCH:

Okay.

So let's turn then to the --

The merit?
The ten-year versus six-year issue.
Do you want me to tell you why I don't

20

think the Wartime Suspension of Limitations Act applies at all

21

to this case?

22

THE COURT:

23

MR. BARUCH:

Sure.

Try me.

I think it is worth saying because,

24

again, this has not.been fully briefed.

It came up -- I

25

thought it was a throwaway argument in the government's brief.
SOUTHERN DISTRICT REPORTERS, P.C.
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2

So we didn't devote a lot of time to it in the reply.

3

course, now·the Fourth Circuit has come out with the

4

Halliburton decision and no one has briefed for your Honor the

5

import of that decision.
THE COURT:

6
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And, of

So that decision certainly rejects one of

7

the points and positions you took in your reply brief which is

8

that the wartime suspension act doesn't apply to civil cases.

9

In fact, the Fourth Circuit, No. 1, held it did; and, No. 2,

10

held that with the exception of a Northern District of Alabama

11

case from the 1950s, if I remember correctly, every other court

12

held that as well, not just the one Texas case that you cited

13

in your reply.

Right?

MR. BARUCH:

14

Yes, there's one Texas case since the

15

1950s that has applied the Wartime Suspension of Limitations

16

Act to a civil case.

That's since the 1950s.

I don't disagree with your Honor's assessment.

17

I

18

think when you read the Halliburton decision, it clearly says

19

the Fourth Circuit held that the Wartime Suspension of

20

Limitations Act, the offense is not limited to, limited to

21

criminal offenses.

22

certainly that Fourth Circuit analysis isn't binding here.

23

went through a statutory construction analysis that doesn't

24

seem to be the right one, and we would argue it is the wrong

'25

one.

I think that's wrongly decided.

It's
It

It's a Title 18 offense, and it's sort of odd to say, to
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ever refer to the civil False Claims Act as an offense.

2

THE COURT: ·Am I wrong that the Supreme Court has held

3

that False Claims Act claim is an.offense within the meaning of

4

that provision?
MR. BARUCH:

5

I believe you're wrong on that point.

6

There are two Supreme Court cases here that were not addressed

7

in the Halliburton decision.

8

think your Honor is going to have to grapple with.

9

It's frankly an argument that I

The Supreme Court issued two

t~in

decisions back in

10

1953 in the Grainger case and in the Bridges case.

11

those cases -- those were criminal cases; they were criminal

12

cases

13

in order for there to be a violation of the wartime, in order

14

for a statute or an offense t'o fall within the scope of the

15

Wartime Suspension of Limitations Act, you had to have fraud as

16

an essential ingredient of the offense.

17

says; that's what Bridges says.

18

And in

and in those cases, the court very clearly held that

That's what Grainger

And I apologize for your Honor we didn't brief those

19

Supreme Court cases because we didn't really appreciate the

20

significance of them until after Halliburton.

21

up to you or provide them to you.

22

they say again that the only offenses that· fall within the

23

scope of the Wartime Suspension of Limitations Act are those

24

for which fraud is an essential ingredient.

25

We can hand them

But they're 1953 cases, and

Now, .back in the 1950s, the civil False Claims Act was
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very different than it is today.

2

the cases that were applying the Wartime Suspension of

3

Limitations Act to the civil False Claims Act in the 1950s were

4

dealing with a statute that had fraud as an essential

5

ingredient.

6

violate the civil False

7

intent to defraud.

8
9

It's a different statute.

It was a specific intent statute.
Clai~s

So

You could only

Act if you had the specific

That's not the case anymore.

In 1986, through the 1986 amendments, you now have
deliberate ignorance and reckless disregard as bases for

10

liability under the civil False Claims Act.

11

apply the Supreme Court precedent from the 1950s to the current

12

civil False Claims Act, you get a different result.

13
14
15

THE COURT:

So if you actually

Does it depend on the particular

allegations in the complaint?

In other words, if somebody

·brings a claim under the False Claims Act and the gravamen of

16

the claim is fraud, putting aside that they could have alleged

17

something else, then does that not trigger the wartime

18

suspension act?

19

MR. BARUCH:

That will be a very interesting question

20

for the Court to have to decide.

21

essential ingredient of the statute that's enough to get you

22

out of the realm of the Supreme Court cases so the Wartime

23

Suspension of Limitations Act doesn't apply.

24
25

I would say fraud is not an

In this case, you happen to have handed to you a whole
set of allegations, all of which are beyond the statute.of
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1

limitations -- the reckless underwriting claims, 2001 to 2005,

2

at least the conduct.

3

conduct.

4

False Claims Act statute of limitations, and it's all based on

5

recklessness.

The conduct there is all outside of the 'six-year

It's not specific intent.

THE COURT:

6

We don't know about the claims, but the

But surely you would concede that the

7

complaint alleges, whether or not it uses the word reckless,

8

you know, at various points, it certainly alleges a fraud

9

scheme, in other words, that Wells Fargo knowingly submitted

10

false statements and knowingly falsely certified and failed to

11

self-report, no?
MR. BARUCH:

12

Yes, that's why I was dividing the

13

allegations.

14

here.

15

separate and.distinct from the self-reporting claims.

16

self-reportingi the violations there are specific intent.

17

They're claiming that Wells Fargo intentionally defrauded HUD

18

by failing to report loans that it should have reported, yes.

19

We have different arguments to deal with that aspect of it, but

20

there is a set of allegations here that cover specific intent.

21

But there's a whole raft, a whole raft of allegations, the

22

reckless underwriting ones, that cover the period 2001 to 2005,

23

outside of the six-year statute of limitations, that are based

24

on recklessness.

25

Mr. Johnson said we have two sets of allegations

We have the reckless underwriting claims, which are

THE COURT:

Okay.

Yes,

And I don't want to lose the focus
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1

on the statute of limitations issue, but what does that do to

2

your 9(b) argument with respect to those claims?

3

they're not alleging fraud, if they're alleging recklessness,

4

does 9(b) even apply?
MR. BARUCH:

5

It applies to the False Claims Act and

6

all courts have held that.

7

9(b) applies to False Claims Act claims.

8

addressed the issue has said that.

9

to that, your Honor.

10

here.

11

ready to ..

12
13
14

Because if

So there's no question that Rule
Every court that has

So it doesn't do anything

And 9(b) particulars are very important

Obviously, we can address that point when your Honor is

THE COURT:

Okay.

Stick with the statute of

limitations for the moment though.
MR. BARUCH:

So we have the Supreme Court precedent

15

that says that fraud has to b'e an essential ingredient of the

16

statute and that's art argument, again, .that has not been

17

analyzed by any Court because no one has focused on the fact,

18

as far as I can tell, in any of the briefing that the statute

19

has changed.

20

the Supreme Court, which I have to think this is the last time

21.

the court spoke on this, it's binding precedent here that the

22

WSLA only applies to a statute for which fraud is an essential

23

ingredient and we don't have one here.

24

the WSLA that I think really has to be analyzed.

25

It's a very fundamentally different statute.

And

So that's one aspect of

Beyond that, there's a textual argument that no one
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seems to have focused on under Section 3287, and that is the

2

text itself says that it applies to offenses involving fraud.

3

And then at the end of the paragraph it says

4

·connected or related to the prosecution of the war.

5

statutory construction argument .that needs to be addressed -- I

6

think it's· a valid one, but would need to be vetted that that

7

provision, a clause which says

8

to the prosecution of the war 11 defines all of the three

9

subparagraphs.

11

11

which is
11

There's a

which is connected or related

It's a limitation on the scope of when that

10

offense falls within the scope of WSLA.

11

briefed anywhere and, of course, it wasn't at issue in

12

Halliburton because that was a wartime contract case.

THE COURT:

13
14

That has not been

When you say it hasn't been briefed

anywhere, meaning it hasn't been presented to any court?

15

MR. BARUCH:

16

THE COURT:

As far as I know.
I assume it foilows that there are no

17

decisions that support that construction.

18

solely on the language, not on any case law.
MR. BARUCH:

19

You're relying

I'm relying on statutory construction

20

principles or cases for that principle, not its application

21

here.

22

THE COURT:

23

MR. BARUCH:

Okay.
And then, as I said earlier, aside from

24

the Title 18 argument that was addressed in Halliburton, I

25

think your Honor should look at, I urge the Court respectfully
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1

to look at the Senate report from the 2008 amendments and

2

particularly Senate report 100-431.

3

But there if you look at the legislative history, you can very

4

clearly see that Congress was and thought it was expanding the

5

statute of limitations to non-declared wars, authorized use of

6

military force for criminal, not civil offenses.

7

the legislative history shows time and again that that's what

8

they say they're doing.

9

consistent with the five-year criminal statute of limitations.

10
11
12

THE COURT:

It's cited in our papers.

That's what

They're extending the period to be

That argument is that Halliburton got it

wrong.
MR. BARUCH:

That argument is that Halliburton got it,

13

well, yes, the Halliburton court did not analyze that issue

14

properly or fully.

15
16
17

THE COURT:

Okay.

Anything further on the wartime

suspension act?
MR. BARUCH:

'
Only to reiterate
the point that I

18

believe this is something

no court has applied it in the way

19

the government is seeking to apply it here.

20

Second Circuit hasn't applied it in a civil case in 50 years,

21

and it's never applied it to a civil False Claims Act case.

22

there's a matter of first impression that I think the Court

23

should tread carefully, being the first to say that the WSLA

24

would apply in this situation which has nothing to do with

25

wartime contracting at all.

Certainly, the
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2

THE COURT:

5
6
7

Let's see

So why don't we turn to the s-ix- versus ten-year
question.
MR. BARUCH:

Putting aside the WSLA.r you have a major

problem with the government's complaint here.
THE COURT:

Why is DOJ not the official responsible to

8

act in the circumstances?

9

general authority to bring claims under the FCA.

The FCA delegates to the attorney
Presumably,

10

the statute of limitations provision pertains to the official

11

who can act on violations and, by statute, that is the attorney

12

general and the civil division.

13
14
15

MR. BARUCH:

rhat is a construction that some courts

have adopted and other courts we have cited who have not.
THE COURT:

Am I wrong that virtually eve~y court has

16

adopted that construction with the exception of the district

17

court in Kreindler, which has been discredited to some extent?

18
19
20
·21
22

)

I'll grant you it's creative.

whether I have to grapple with it.

3
4

Argument

MR. BARUCH:

Kensington Hospital, as well, a 1993 case

from the Eastern District of Pennsylvania.
THE COURT:

But the majority have certainly ruled that

it was DOJ, no, in the context of the FCA?
MR; BARUCH:

They have.

They struggled with the

23

question and have come out on balance as saying that the

24

Justice Department is the correct official.

25

Your Honor, but that's something that the Second
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Circuit hasn't weighed in on.

2

weighed in on it.

3

says official of the United States charged with responsibility

4

to act in the circumstances.

5

where it does say that elsewhere in the statute.

6

say the Department of Justice.

7

official or that agency elsewhere in the statute, it says

8

something different, much broader, official of the United

9

States charged with responsibility to act in the circumstances,

10

Other circuit courts haven't

If you look at the text of the statute, it

It doesn't say attorney general,
It doesn't

Where it does designate that

and that has to have meaning.

11

And so we think it does and we have given you an

12

official who was aware of the facts and was capable by statute

13

to act in the circumstances.

14

issued a report having analyzed the very_same ,material facts

15

that the Justice Department puts in a chart in the complaint as

16

evidence that Wells Fargo should have known or did know that it

17

had a problem with all these loans.

18

that the government is relying on in this case is the evidence

19

that was investigated and reported on publicly by the HUD OIG

20

in 2004.

The HUD inspector general, 2004,

So the very same evidence

21

Now, your Honor, you don't need to reach this issue.

22

You don't need to reach the issue of the appropriate official

23

and let me tell you why.

24

District of New York and the Frascella v. Oracle case from the

25

Eastern District of Virginia, both of them held that in almost

The Island Park case from the Eastern
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1

identical circumstances, the knowledge of the agency official,

2

the HUD inspector general, or in the case of Frascella, the GSA

3

inspector generai, is imputed to the Justice Department for

4

these purposes.

5

reasonably should have known."

And that's because the statute says "knew or

-~

THE COURT:

6

7

Right.

But Island Park was on summary

judgment, correct?

8

MR. BARUCH:

9

THE COURT:

Frascella-was not.

Yes, Island Park was.

So putting aside Frascella for a moment,

10

why is that not a fact issue that would be inappropriate to

11

reach at this juncture in the case?

12

understanding is to dismiss a case on a motion to dismiss on

13

statute of limitations grounds, you basically, No. 1, well, to

14

do that requires it to be abundantly clear that the claims are

15

barred by the statute of limitations, if

16

and the wideness of the dissemination of the HUD report
would
.'

17

certainly seem to be that.

18

In other words, my

there~

is a fact issue,

In other words, the complaint alleges that DOJ didn't

19

know.

20

and say they shouldn't have known either and that's a question

21

I'll ask the government.

22

these are untimely, and it's not clear to me on the existing

23

record and taking the complaint as true that I can do that.

24
25

I understand your position that it doesn't go further

MR. BARUCH:

But it's your burden to show that

You take the complaint as true.

the HUD OIG report that is

refe~red

You take

to and, therefore, you can
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1

take judicial notice of as true, and you match it up with the

2

allegations in the complaint.

3

THE COURT:

Agreed.

I would agree with you if the

4

Attorney General of the United States or the head of the civil

5

division or the U.S. attorney in this district, if there is any

6

evidence that those officials saw the HUD report and read it

7

and were aware of the facts, I think no question, you know, the

8

knowledge in that would be imputed and probably would qualify

9

as knew or should have known.

But whether that is a fact is

10

not clear in the.existing record.

11

dispute that.

12
13

You assert it is.

They

Is that not something that I would have to allow
discovery on and rule on in a different context?

14

MR. BARUCH:

15

whether it's imputed or not.

16

knowledge or should have known knowledge, duty of inquiry and

17

those sorts of things.

18

THE COURT:

It seems to me that it's a matter

o~

law

We're dealing with actual

You're not going to take the position that

19

something known to one agency of the government should be

20

imputed to all agencies of the government.

21

if the attorney general or the civil division is the relevant

22

official for purposes of the provision of the FCA, that HUD

23

issuing a report that DOJ does not become aware of until 2011

24

is imputed to them.

25

MR. BARUCH:

It cannot be that

That just can't be the law.
I'm not saying

that's certainly in the
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broadest context.

I would never say that.

I'm saying in the context of this case where you have

2

3

Island Park which said exactly what you said, that it is in

4

fact imputed, the knowledge of the HUD inspector general is

5

imputed.

6

knew.

7

nature of the material facts that were known to a senior

8

official in the government who had responsibility to act, so.

It doesn't matter whether Justice Department actually

It's imputed to the Justice Department because of the

THE COURT:

9

Again, Island Park was.summary judgment.

10

No. 2, my impression is Island Park said there was evidence

11

about the widespread dissemination of the report and the report

12

was much clearer with respect to its nexus to the allegations

13

that were brought.

14

Here, where all three of those things are, No. 1, it's

15

not on summary judgment and the factual issues are in dispute,

16

how can I reach it at this stage?
MR. BARUCH:

17

The factual issues are

we're not sure

18

what the factual issues are, whether they're actually in

19

dispute.

20

that's what your Honor can ask the government about that, but

21

that's the point.

22

fails to plead an element that is necessary to invoke

23

3731 (b) (2) .

And the government certainly in the complaint -- and

On this record, you have a complaint that

24

THE COURT:

25

MR. BARUCH:

Is that their burden?
For'pleading purposes, once we've placed
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1

at issue the statute of limitations and said that they cannot

2

proceed beyond the six years, the government came back -- we

3

filed that in our original motion to dismiss. -- the government

4

came back and said we're fixing that.

5

that the material facts were not known to an official, to the

6

Justice Department, weren't known earlier than 2011.

I

7

They don't say what should have been known, and that

8

can't be an innocent omission here.

9

they had to plead.

It's not.

They knew what

They should have said knew or should have

10

known, didn't know and shouldn't have known, whatever the

11

context is.

12

because they know about Island Park and they know about the HUD

13

OIG report and so you have a pleading deficiency here.

14

They didn't do that here and they didn't do it

Why should we be embarking on discovery here about a

15

whole raft, 'a huge swath of this case, the entire reckless

16

underwriting conduct which took· place between 2001 and 2005,

17

outs.ide the statute of limitations, why should we be going down

18

that path until we have certainty on this point?

19

is a factual dispute, it's a very narrow one and we should get

20

to the bottom of it right now before we open up the doors and

.21
22
23

)

We're going to allege

And if there

open up the floodgates to massive discovery about tens of
thousands of loans in that
THE COURT:

Okay.

earlie~

time period.

Is it your position that by virtue

24

of raising the statute of limitations issue in the first motion

25

to dismiss that it becomes their burden to plead sufficient
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1

allegations to take advantage of the longer statute of

2

limitations, and, if so, do you have any authority for that

3

proposition as opposed to the more general proposition that as

4

the party disputing, you kri.ow, asserting statute of limitations

5

offense, you bear the burden of proof on that issue?
MR. BARUCH:

6

Well, again, for pleading purposes,

7

courts regularly dismiss cases on motions to dismiss where·on

8

the face of the complaint, the claims stated are outside the

9

scope of the statute of limitations.

10

THE COURT:

Right,

bu~

I don't think that is·the case

11

here is my point.

12

should have or could have gone to state that they also

13

shouldn't have known about it.

14

complaint, it's not clear from the face of the complaint that

15

they should have known about it.

16

It may be that they didn't go as far as they

But looking at the face of the

So in those circumstances where you're asking me to

17

look at evidence outside of the record and make assumptions

18

about the widespread dissemination of the report and whether it

19

can be imputed to DOJ and so forth, why is that not a fact

20

issue?

21

front end, but that's a different issue.

22

I understand you say you want to deal with that at the

MR. BARUCH:

I just think as a matter of pleading they

23

haven't alleged an element that's really necessary here to

24

overcome it once we've challenged it.

25

on the record --

They did put something
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THE COURT:

1

My question is can you cite any authority

2

for the proposition that once you put that issue, the statute

3

of limitations at issue, it becomes a pleading burden that they

4

have to affirmatively_plead, you know, facts that would fall

5

within that safe harbor, if you will.
MR. BARUCH:

6

.7

I don't have a case beyond the principal

cases that we've cited which says you can address this if it's

8

apparent on the face of the complaint.

9

on the face of the complaint, they don't allege sufficiently

10

the element that's essential to invoking (b) (2).
THE COURT:

12

MR. BARUCH:

14

THE COURT:

. 16

Anything further on statute of

limitations?

13

15

That's our argument is

I don't believe so.

Thank you.

So then I '.11 ·hear from the government on

that .
So first question for you, No. 1, even if I agree with

17

you on the wartime suspension act point, would I not have to

18

reach the broader issue for claims that accrued prior to

19

October 2002?

20

MR. OESTERICHER:

Even if you agree with us that the

21

2008 amendment applies retroactively to claims that are live on

22

that date, yes, the Court would have to reach it because we

23

allege claims going back further.

24

THE COURT:

Okay·.

25

MR. OESTERICHER:

That's correct.
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THE COURT:

1

No. 2, am I right that I would have to

2

reach it with respect to the state law claims as well?

3

other words, the wartime suspension provision applies only to

4

offenses against the United States, etc.

5

common law claims do not qualify as such.
MR. OESTERICHER:

6

7

Presumably the state

Do not qualify because they're not

alleging fraud, correct.
THE COURT:

8

9

In

Okay.

All of which is to say. that I'm

going to have to grapple with the broader issues and can't take

10

an easy out, if it even qualifies as that, with the wartime

11

act.

Agreed?

12

MR. OESTERICHER:

Agreed.

13

And if I could just make one point in that regard,

14

Mr. Baruch said that it's uncertain whether the statute of

15

repose can be extended beyond the ten years in the False Claims

16

Act.

17

case FHA v. UBS -- I have the cite.

18

2013 WL 1352457, decided April 5 -- in a very similar

19

circumstance ruled that a statute that elongates the statute of

20

limitations repose like this can take effect.

21

back beyond the ten years, beyond 2002, to save claims that are

22

even older than that pursuant to that authority.

23

But the Second Circuit just a couple weeks ago in the
I'll provide it.

They raise a bunch of arguments

24

Suspension of Limitations Act.

25

connected to war activity.

It's

And so it can go

relat~d

to the Wartime

One is that it has to be

But that claim, first of all, has
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1

not been -- there's no authority for that.

2

Supreme Court in the Grainger case, that fraud was unrelated to

3

the war effort, and the Supreme Court found that the Wartime

4

Suspension of Limitations Act applied.

5

to lots of cases -- the Prosperi case from the Big Dig in

6

Massachusetts.

So it clearly applies

There are a lot of cases that say that.

THE COURT:

7

But in fact the

So Grainger was the case I was thinking of

8

earlier.

9

the False Claims Act was broadened more recently than Grainger,

10

that it doesn't necessarily require an allegation of fraud and,

11

therefore 1, no longer falls within the wartime suspension act?

12

What say you to Mr. Baruch's argument that insofar as

MR. OESTERICHER:

Sure.

I would say two things.

One

13

is if you look at the analysis of Grainger, Grainger looked at

14

the language of the statute and whether the word fraud or

15

fraudulent is used in the statute, which it clearly· is here.

16

But I think more fundamentally, if you look at the

17

allegation~

of our complaint, we allege fraud.

18

conceded that the self-report claims specifically alleges

19

intent to defraud, but so does the underwriting claim.

20

reckless conduct is the conduct of the underwriters, but the

21

submission of the claim, we allege, was knowing.

22

knew these loans were no good and submitted the claims and

23

that's what we ailege in the complaint and that is fraud and

24

fraud is what's governed by the Wartime Suspension of

25

Limitations Act.
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So they like to repeat that we use the word reckless

.because the underwriters were reckless, or knowing, we plead

3

alternatively.

But the fraud here, and it is fraud because it

4

was specific intent, they knew.these loans were no good and

5

they submitted them anyway.
THE COURT:

6

Why don't you turn to the six- versus

7

ten-year issue, and let me ask you a question at the front end

8

on that.

9

and the official with responsibility to act in these

Assume for the sake of argument that I agree with you

10

circumstances within the meaning of the False Claims Act

11

provision refers to DOJ.

12

arguments, I think, in a footnote to rebut their argument about

13

timeliness on the state law claims.

14
15
16
17

You rely on essentially the same

But am I right that those claims turn on a different
statute, namely, 2516, and while it uses the same language, it
·doesn't necessarily refer to the same officialsi do you
underst~nd

what I'm driving it?

18

MR. OESTERICHER:

19

THE COURT:

Yes.

So I could hold, could I not, that for

20

purposes of the False Claims Act case, the official with

21

responsibility to act is DOJ and, therefore, unless DOJ

22

should have known, you can take advantage of the full ten

23

years, but conclude that with respect t6 the state law claims,

24

the relevant official is not necessarily limited to DOJ and

25

could include HUD, in which case the 2004 HUD report may be
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sufficient to come out a different way.
MR. OESTERICHER:

True.

True?

2416(c), which is the tolling

3

provision :eor the common law claims, the law is split,

4

authority is split as to whether the responsible official is

5

DOJ or not.

6

inconsistent conclusions because they've been interpreted

7

differently.

8

9

So the Court could come to what are essentially

THE COURT:

S'hould I not interpret them the ·same way

insofar as it's pretty clear that Congress borrowed the

10

language from 2416 in enacting the False Claims Act provision?

11

In other words, it seems odd to construe it differently.

12

MR. OESTERICHER:

13

consistently and that the

14

Department of Justice civil division, correct.

15
16

THE COURT:

We think they should be construed
responsibl~

official is the

What do you think under 2516, that the

responsible official is the Department of Justice also?

17

MR. OESTERICHER:

18

THE COURT:

19

MR. OESTERICHER:

20

THE COURT:

21

MR. OESTERICHER:

Correct.

And only-the Department of Justice.
Correct.

Okay.
With regard to the statute of

22

limitations, at the threshold we believe there's just a fact

23

issue with regard to the ten-year statute because there just

24

isn't a record here.

25

usually decided at summary judgment.

These statute of limitations issues are
There are fact issues
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1

about how widely the report was circulated, etc., and those

2

issues can't be resolved on the face of the complaint.
THE COURT:

3

And what is your answer to the point that

4

Mr. Baruch makes in his brief and here that in amending your

5

complaint, you simply stated_or disclaimed actual knowledge but

6

didn't go further and address the "should have known" prong of

7

the statute as well?
MR. OESTERICHER:

8

9

Sure.

We did that because there's

no authority saying that we have to say should have known.

We

10

didn't even have to say actual knowledge, but we did.

11

burden is on them.

12

sort of a legal question, a quasi-mixed fact of law question,

13

seemed odd.

14

that we haven't pled -- that we pled ourselves out of the

15

ten-year statute, which is what the Court would have to find.

16

The

And to plead should have known, which is

But there's no way on the face of the complaint

I would also say the Island Park case, I think your

17

Honor has discussed., is distinguishable based on the nature of

18

the findings and the factual record that was available there.

19

And as your Honor has pointed out, it,just can't be -- the

20

whole slippery slope problem -- if every agency's audit reports

21

were imputed to the Department of Justice.

22

be.

23

known" provision should be applied sparingly.

24
25

That just shouldn't

And also, as pointed out in ·our brief, this "should have

So at minimum there's a fact issue.
wishes, I can make the argument for why.

If your Honor

On the ·record we are

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300

38
Argument

D4HLWELA
1

entitled to the ten years and that's because you look at the

2

audit report at issue here, the finding related to underwriting

3

wasn't even the primary finding.

4

fraud.

There was no finding of

There was no finding of extreme misconduct.

5

And, in fact, in the summary recommendations in the

6

front of the report, there was no recommendation at all with

7

regard to this conduct.

8

HUD OIG in the audit report, there are all kinds of glowing

9

comments regarding how Wells Fargo is taking care of these

And if you look at the comments from

10

issues and all seems to be well.

11

a very small sample and it's an adverse sample.

12

loans that defaulted within two years.

13

The sample is 74 loans.
These are

So you can't impute from that, what is a secondary

14

finding in an audit report, knowledge to DOJ.

15

accordingly, we're entitled to the ten-year statute.
THE COURT:

16
17

It's

issue.

Okay.

Why don't we turn to the 9(b)

Hear from you, Mr. Baruch.
MR. OESTERICHER:

18

And,

Can I make one final point?

Going

19

back to the Wartime Suspension of Limitations Act, two final

20

points.

21

There have been cases that have applied the 2008

22

amendment retroactively.

There's Second Circuit law, which we

23

cite the Enterprise Mortgage case.

24

benefit, there's U.S. v. Latimer, 2012 WL 1023569 from the

25

Western District of Oklahoma; and United States v. Anghaie,

But just for the Court's
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2011 WL 720044, from the Northern District of Florida.

2

with that --

3

THE COURT:

And

Just so I understand what you mean by

4

retroactively, that is retroactively to claims that are still

5

timely as of the effective date of the wartime suspension act?

.6
7.

8
9.

10

MR. OESTERICHER:
THE COURT:

Precisely .

But not necessarily to revive a claim that

had been time-barred prior to that.
MR. OESTERICHER:
THE COURT:

Correct.

And is it your view that under the wartime

11

suspension act, pre-amendment, that these claims would have

12

fallen within the terms of the statute?

13

MR. OESTERICHER:

Yes.

There's a split of authority

14

whether the country was at war based on the congressional

'15

authorizations.

16

going the other way -- but the majority of cases before the

17

2008 amendment held that we were.

18

District of Massachusetts case, it sets out a four-part test.

19

It doesn't say declared war; it just says at war, and the

20

country was at war.

21

was at war.

22

But the majority -- there are three cases

THE COURT:

And in Prosperi, the

So even absent the amendment, the country

So then I think, am I right, that it would

23

be your view that even with respect to claims that accrued

24

before October 2002 that the wartime suspension act would apply

25

because the amendment wasn•t·necessary, in effect, the wartime

..
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1

suspension act applied to those claims even before the

2

amendment, the amendment was irrelevant?
MR. OESTERICHER·:

3

Correct, correct.

It would go back

4

to October -- September 2011 when the first congressional

5

authorization for use of force was issued.
'

6

THE COURT:

7

MR. OESTERICHER:

8

THE COURT:

9

I think you mean 2001.
2001, I apologize, correct.

The Big Dig case that you referenced,

that's a False Claims Act case, that was brought with respect

10

to the contracting in the Big Dig?

11

MR. OESTERICHER:

12

THE COURT:

13

Right.

And it applied the wartime suspensions

act?

14

MR. OESTERICHER:

15

THE COURT:

16

MR. BARUCH:

17

THE COURT:

18

MR. BARUCH:

19

case.

20

Limitations Act.

Okay.

Yes.

It was a criminal matter.

Let's move to 9(b) then.

If I may, just to follow up on one point.
Very quickly.
The Prosperi case was in fact a criminal

It was not applying to civil case Wartime Suspension of

21

THE COURT:

22

MR. BARUCH:

I got that.
And it's a little odd that we would say

23

that the 2008 amendments are irrelevant, they didn't do

24

anything.

25

the WSLA wartime activities that didn't meet the definition

The whole purpose was to bring within the ambit of
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pre-amendment.

2

THE COURT:

3

MR. BARUCH:

.4

Okay.
One of the things we're struggling with

with respect to the claims here -- we heard it with respect to

5

the release, we heard it with respect to the HUD OIG report, we

6

heard it with respect to their theory about recklessness -- is

7

we're just·not sure where these claims come from, what the

8

claims are that are in the complaint.
And the allegations here are moving targets.

9

There's

10

one set of allegations that are in the complaint.

There's

11

another set of allegations, characterizations of those

12

allegations, in the opposition.

13

this afternoon.

14

uncertainty.

15

uncertainty as to the nature of the allegations at the outset.·

16

Rule 9(b) takes care of that-and that's why we want to enforce

17

it.

We heard something else here

And, at bottom, what we have here is a lot of

And in a fraud case we shouldn't be having

18

We need to know whether the claims are barred by the

19

release, and, in order to do that, they have to particularize

20

them.

21

whether they're viable fraud claims.

22

they particularize their claims.

23

We need to know whether the claims are subject -We only can know that if

What they've done here is they've thrown out a bunch

24

of unconnected allegations and a bunch of loan numbers and loan

25

lists and said it's all in there.

You figure it out, Wells

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300

42
D4HLWELA

Argument

1

Fargo.

You're a big bank, you have lots of resources, you can

2

figure it out.
That's not what 9(b) says.

3

9(b) says you have to get

4

into the particulars.

5

9(b) here, you have to look at the reckless underwriting claim

6

and the self-reporting claim separately because they're

7

distinct.

8
9

12

They cover different types of allegations.
So the reckless underwriting allegations, let's look

at that for 9(b) purposes.
THE COURT:

10
11

And in order to do the assessment of

before.

Can I go back to the question I asked you

It seems like you're trying to have it both ways in

.the sense that you want to argue that the complaint doesn't

13

allege fraud for purposes of the wartime suspension act, but it

14

does all'ege fraud for purposes of 9 (b) .

15

I understand, well, I guess my question is Rule 9(b)

16

says that in alleging fraud or mistake, a party must state with

17

particularity so on and so forth.

18

have held that the False Claims Act claim is subject to 9(b).

19

Is that true whether or not it alleges fraud?

20

even if it alleges recklessness, it's subject to 9(b)?

21

-MR.

BARUCH:

You said before that courts

In other words,

I'm not aware of any cases distinguishing

22

that, the application of 9(b) where the allegation is simply.

23

based on reckless disregard or deliberate ignorance.

24

be one out there, Judge, but I'm not aware of it.

25

think that's a distinction that the courts have made.
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With respect to the reckless underwriting claims,

2

that's the basis for claims one and two.

3

know exactly.what the allegation is, although we got a little

4

clue this afternoon from Mr. Oestericher who says that the

5

reckless conduct is by the .underwriters but it's also by the

6

bank.

7

And we still don't

So I'm not sure what that means.
So the question for 9(b) purposes is is this case, is

8

this'allegation regarding reckless underwriting about the

9

actions of individual underwriters when they certified HUD

10

eligibility for those loans, or is it about· bank management

11

after the fact or during the course of this not adhering to

14

quality control procedures and not properly supervising, not

13

properly training the underwriters and providing a compensation

14

system that was improper, improperly incentivized the

15

underwriters to increase volume·over quality.

16

first question.

17

And what is it?

So that's the.

Well, Mr. Oestericher says that it's

18

about underwriter recklessness.

19

complaint says.

20

comply with quality requirements and managers who allowed

21

unauthorized compensation incentives.

22

about individual underwriter recklessness or it'p about

23

managers not properly adhering to quality standards, you have a

· 24

9(b) problem because you can't have a fraud claim that's based

25

Well, that's not what the

The complaint talks about managers who didn't

But either way, if it's

on reckless underwriting if you've never named a single
'
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1

underwriter who did anything that was reckless.

2

such allegation in this complaint.

3

in the complaint, it's not alleged any

4

underwriter who recklessly certified any loan.

5

You can search all 66 pages.

6

THE COURT:

c.

There's no

And you haven't identified·
~llegation

of an

It's not there.

It's not there.

But the complaint is brought against Wells

7.

Fargo.

8

particularity runs to the corporation and not to the identity

9

of the individual?

10

So given that, is the law not clear that the

MR. BARUCH:

9(b) does not say that.

9(b) 's cases say

11

that you have to provide the particulars of the fraud.

12

fraud is the who, what, when, where of the allegations and we

13

don't have the who or the what here.

14

and what did they do, how is it connected to a false claim.

15

believe the case here you may be referring to is --·

16

THE COURT:

17

MR. BARUCH:

And the

We don't have who did it

There's a Sixth Circuit case.
Bledsoe case, I'm sorry, Bledsoe.

What

18

that case is focusing on is instances -- and that, of course,

19

is a case brought by a relator, not the government, who has a

20

whole mass of investigative powers to look into these

21

allegations before bringing suit, which of course the

22

government could have availed themselves of here.

23

I

Bledsoe is a case where the court said if you provided

24

the particulars of a scheme and you're a relator and not in a

25

position to know the identity of the person who submitted a
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false claim down the road, it's enough to say that the company

2

or the entity did.

3

don't have to do that.

4

Bledsoe doesn't say anything about not identifying the

5

individuals who engaged in the underlying misconduct that led

6

to the false claim, and that's what we're talking about here.

7

If you can draw an inference from it, you
But it doesn't say anything about,

The recklessness is not with respect to a claim for

8

payment, as in Bledsoe.

9

respect to an underwriter who certified something without

10

having a basis for doing it was reckless, or it ,·s about a

11

manager who allowed that circumstance to happen knowing that

12

there were quality problems or fostered it in some way.

13

they haven't identified any manager and they haven't identified

14

in the complaint any underwriter who did any of this.

15

just not there.

16

here, potential claims for payment based on conduct which isn't

17

particularized.at all anywhere.

18

The supposed recklessness here is with

But

It's

You have a whole tens of thousands of claims

THE COURT:

Okay.

You would agree, would _you not,

19

with the proposition that in cases of this sort involving the

20

number of loans we're talking about, the amount of time that

21

we're talking about, that if this case were to go to trial,

22

courts have approved sampling techniques that plaintiffs can

23

demonstrate that some sample of the ·loans were problematic and

24

put in evidence that those are representative in some way.

25

MR. BARUCH:

That's the key is whether it's
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~epresentative.

2

THE COURT:

"So --

3

MR. BARUCH:

Yes.

4

THE COURT:

5

And here the government includes reference

to ten particular loans in the complaint, correct?

6

MR. BARUCH:

7

THE COURT:

Yes.
So focus on why those allegations are

8

inadequate or fail 9(b) theory.

9

don't satisfy 9(b) or because there is a missing link that

10

Is it because they themselves

those loans are representative in some way or both?

11

MR. BARUCH:

Yeah, I'd be happy to.

So with respect

12

to those ten loans that are in the complaint, ·first of all, the

13

Court should understand that those loans are there solely with

14

respect to the reckless underwriting claims.

15

nothing to do with the self-reporting.

16

THE COURT:

17

MR. BARUCH:

So they have

I thought we were focusing on.
We are, but those are the only ten

18

examples that are in the complaint at all.

So they only

19

applied there and they don't satisfy 9(b).

They don't identify

20

the particulars.

21

recklessness is with respect to those loans.

22

They don't identify what the allegation of

They say in some instances there was a document

23

missing.

But that's not -- you don't draw an inference from a

24

missing document or a mistaken calculation of recklessness.

25

That's not a fair inference.

That's not a plausible inference.
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You have to say somebody at the time that they

2

certified the loan as eligible knew it, knew it within the

3

meaning of the False Claims Act was either reckless or

4

deliberately did it.

5

instances where they say knowing it was intentional.

6

of those, in none of those examples is any of that there.

7

don't say that an individual underwriter signed that

8

certification with the requisite knowledge that it was false.

9

so· that's not

10

And Mr. Oestericher said there are some
But none
They

so those loans are not representative of a

False Claims Act violation.

11

And there's a whole host of other problems with

12

respect to those loans, whether they're representative of

13

anything at all.

14

to, originated prior ~o 2006.

15

limitations, if the Court were to find that applicable here,

16

they're not representative of anything.

17

representative sample from within the period that's covered by

18

the statute of limitations.

19

that.

The loans themselves, all of them are prior
So six-year statute of

I

20

You·have to allege a

We've cited cases that bear on

But beyond that, if the theory is and we think it is

21

as alleged in the complaint that it was management who was

22

reckless in failing to oversee quality and failing to, failing

23

to make sure that these underwriters were actually properly

24

trained and not improperly compensated, they have to allege

25

which manager knew about that.

There's nothing like that in

SOUTHERN DISTRICT REPORTERS, .P.C.
(212) 805-0300

48
D4HLWELA

A:r::gument

1

these examples.

2'

about this.

3

theory, it has to be particularized.
Okay.

It's just not there.

Why don't you turn to the

self-reporting issue.
MR. BARUCH:

6

.7

So that's their theory or even part of their

·THE COURT:

4

5

They don't say what managers knew anything

Sure.

On the self-reporting allegations,

you get really to the same result.

The allegation there is

8

just limited to the bank management.

9

bank manag_ers defrauded HUD because they didn't tell HUD about

10

deficient loans.

11

period, so from 2002 to 2010.

12

What they say is that

This time we're dealing with a nine-year

Judge, the regulations themselves changed three times

13

during that period about what was supposed to be reported,

14

wasn't supposed to be reported.

15

that sort of conduct that management knew, intentionally

16

deceived the government in failing to report loans, they have

17

to name names.

18

And they can't just say one person did it over a ten-year

19

period.

20

letter in 2006 and say, well, thatis a letter that somehow

21

supports the self-reporting allegations that go back to 2002

22

and extend to 2010.

23

single name of a bank manager.

24

knew that they were supposed to report these loans and failed

25

to do it with the requisite intent.

If they're basing claims on

They have to identify the people who did this.

There's not plausible.

They can't just cite to one

There's nothing there.

They don't name a

They don't identify anybody who
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THE COURT:

1

Is it your positi·on that they're required

2

to do that with respect to each and every one of the I think it

3

was 6,320 or so loans?
MR. BARUCH:

4

They have to do it on a representative

5

basis.

It has to be there, and we don't have it.

The only

6

thing we have with respect to the self-reporting claim is a

7

loan list, a list of loan numbers which doesn't say anything

8

about what management knew.

9

scienter.

It doesn't say anything about

It doesn't say anything about what was deficient

10

with respect to any of those loans.

11

·loans unconnected to any scienter or deficiency, which is a

12

major problem for 9(b).

13

forward here.

14

THE COURT:

15

MR. BARUCH:

So it's just a list of

We need to have that before we can go

Okay,
There's one point I want to make with

16

respect to something that your Honor mentioned earlier about a

17

scheme I think that's relevant to 9(b) analysis.

18

The government has said that 9(b), there was a relaxed

19

standard because they're really alleging a scheme.

20

they're not really alleging a scheme.

21

appear in this complaint until the sixth claim, the FIRREA

22

claim, and it's not incorporated into anything prior.

23

is no scheme here.

The word scheme doesn't

So there

And even if there had been a scheme, what is the

24
25

Well,

scheme?

There is a scheme to -- the scheme supposedly is to
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1

recklessly underwrite loans.

2

be reckless.

3

Who schemes, who gets together, agrees with other people, we're

4

all going to be reckless.

5

sense to even say it.

6

I've never heard of a scheme tq

It doesn't make any sense.

It's not there.

It's not plausible.

It doesn't make any

But even if it were plausible that you could scheme to

7

be reckless, they haven't alleged the particulars of it.

8

even when you have a relaxed pleading standard because there's

9

a scheme, you have to particularize the scheme and that's not

10

So

in the complaint anywhere.

11

One final point, and I'll sit down on this point,

12

there is no claim for payment alleged anywhere in this

13

complaint.

14

The claims

That's the essence of a False Claims Act violation.

15

THE COURT:

"16

MR. BARUCH:

We're getting into the 12(b) (6) issue now?
This is simply 9(b).

17

particularized.

18

9(b) is failure to state a claim anyway.

19

It's not

It's also failure to state a claim, but it's

THE COURT:

Is there authority for the proposition

20

that 9(b) extends to the demand for payment in a False Claims

21

Act case?

22

MR. BARUCH:

Certainly.

You can look at Bledsoe,

23

Continental Common case, many cases where courts have dismissed

24

a complaint completely because it's failed to identify,

25

particularize a claim for payment, lots of cases cited in our
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1

briefs.

2

Virginia that the Court may be interested in, U.S. ex rel.

3

McLean v. KBR,

4

addresses this very point in detail.

5
6

And there's a recent case from the Eastern District of

it's 2013 WL 710900, February 27, 2013, that

So on the face of the complaint, you have a deficiency
because they haven't alleged a false claim for payment.

7

THE COURT:

8

Hear from the government.

9

MR. OESTERICHER:

10

Okay.

Thank you very much.

Thank you, your Honor.

So on the 9(b) point, what 9(b) requires is that the

11

defendant have fair notice of the allegations, and that clearly

12

has been done here with our complaint.

13

cases where it's ,complex, far-reaching over many years with

14

tens of thousands of claims, is that the pleading standard is

15

The stan<;iard on 9(b) in

· relaxed and that you only have to plead the scheme and

16

illustrative examples and that's precisely what we've done on

17

both claims.
THE COURT:

18

Okay.

Let me ask you a threshold

19

question.

20

that you're alleging recklessness rather than outright fraud?

21
22
23

Do you concede that 9(b) applies even to the extent

MR. OESTERICHER:

We would.

I think the case law

applies 9(b) to False Claims Act cases generally.
THE COURT:

No. 2, focusing on the ten loans that are

24

included as illustrative on the reckless underwriting claims,

25

talk to me about why the allegations are sufficient to satisfy
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9(b) for those.
MR. OESTERICHER:

2

Sure.

So on the reckless

3

underwriting claim fr.om 2001 to 2005, the allegation is that

4

the underwriters would not comply on a routine basis with the

5

HUD Handbook which requires due diligence in the underwriting.

6

I think it's 4000.4 sets out the requirements.

.7

But all of

these are examples where either on a loan that went through the

8

computer system, an automated one, the data lacked integrity;

9

or. on loans that were manually underwritten, the underwriter

10

failed to perform the steps verifying the income, making sure

11

the ratios were proper, all the various steps that were

12

required in order to certify that they performed due diligence

13

and that the loan was eligible for the program.

14

key.

15

the individual loan certification.

16

ten examples show that in each instan8e, the underwriters

17

failed to perform that.

And that's the

That's what they certify on the HUD form 92900A -- that's

18

And these examples show,

And what's significant is that during the time period

19

that

20

that on a routine basis on randomly sampled loans, not loans

21

that went into default, but just randomly sampled loans, that

22

over 40 percent, sometimes over 50 percent of those loans had

23

material violations such that they were not eligible for the

24

program.

25

they sort of squished the material in moderate violation rate

quali~y

assurance was doing reviews and. Wells Fargo knew

The bank knew that.

And during other periods when
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1

and standards, there were loans, I think periods where it was

2

up to 70 and 80 percent of the randomly reviewed loans had

3

problems.

4

You might say, well, how significant is the problem if

5

the ratio was off 3 percent or 4 percent or the data wasn't

6

the integrity of the data wasn't checked completely.

7

that's their function and that's what they're certifying and

8

that's what assures HUD, who's insuring these loans, that the

9

loans are eligible for the program.

But

When you fail to do

10

that -- when you fail to ensure that the borrower has the

11

resources, the assets, the income, that the property has the

12

proper value -- you're putting HUD at risk.

13

want to insure loans where they haven't been properly

14

underwritten and you haven't done the due diligence such that

15

they're not eligible.

16

representative.

17
18
19

And HUD does not
\

And so that's why those examples are

When you turn to the other claim, the failure to
self-report.
THE COURT:

Before you go there, why with respect to

20

those ten do you not need to allege more detail beyond what you

21

have alleged, namely, who, what, where, when, and things that

22

are typically required under 9(b); is it your view that you

23

have or is it your view that there's. a relaxed standard that

24

applies here, even if you identify those ten loans as

25

exemplars?
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MR. OESTERICHER:

1

I think our .. view is both, your

2

Honor.

I think we have alleged the who.

The who is Wells

3

Fargo.

The who is not the individual underwriter, although we

4

could have named which underwriter was on that file.

5

felt as sort of a privacy matter we didn't have to allege the

6

individual underwriter because the who is Wells Fargo.

7

Wells Fargo really wants to know which underwriter underwrote

8

those loans, by identifying the loan numbers, they certainly

9

could.

But we

And if

And if the Court really wants, we would be willing to

10

amend our pleadings, if necessary, to name the underwriters for

11

those ten loans.
THE COURT:

12

I assume your argument would be that the

13

complaint puts them.on notice of those ten loans, and it is in

14

their power to identify who the underwriters are on those

15

loans.

16

notice, then they have the means to identify who ·it was.

So to the extent that this is all about giving them

17

MR. OESTERICHER:

18

THE COURT:

,19

Exactly.

Can you answer the scheme to be reckless

point?
MR. OESTERICHER:

20

Sure.

Mr. Baruch says you can't

21

have a scheme to be reckless.

22

clear.

23

them through so that they would get profit.

'24
25

The scheme that's alleged is

Wells Fargo had a huge volume of loans and was pushing
And they were

certifying loans that were not eligible for insurance such that
HUD would insure them, and if the loans went bad, it wasn't
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going to be on Wells Fargo; it would be on the government.
So the recklessness in·the. underwriting, that's the

3·

pressure they're putting on the underwriters because they want

4

them to churn out more and more loans so that they can earn

5

profits on those loans.

6

bonus for underwriters at the location for the number of loans

7

they approve, not the number of loans they review, but the

8

number of loans they approve.

9

allegations in our complaint about the pressure that's put.on

So they provide them a bonus, a pool

And there's all kinds of

10

them and the volume that's going on and the error rates that

11

Wells Fargo is seeing.

12

So, again, yes, the underwriters are acting recklessly

13

or purposely, but they're not following the HUD guidelines for

14

proper underwriting of these loans.

15

through, and they're incentivized to approve them in order for

16

the bank to make money.

17
18
19

They're speeding them

So I think that scheme is sort of common sense and is
seen in a lot of allegations where you're just throwing stuff
.through because you make money regardless of the quality.

And

20

for HUD, the quality of the loans was the key; and for Wells

21

Fargo, the volume of the loans was the key.

22

-it's a scheme.

23

THE COURT:

24

allege a claim for payment?

25

Okay.

MR. OESTERICHER:

And that's why

And what about the ,failure to

I'm a bit mystified by that.

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300

The

56
D4HLWELA

Argument

1

complaint alleges that for each loan that they put through that

2

went bust, they submitted a claim for payment.

3

numbers of the claims on the self-report claim.

4

loan that went bust that Wells Fargo held, they submitted a

5

claim for payment, and if they sold it, then they caused

6

another entity to submit a claim and that's clearly alleged.

7

We don't allege loan numbers except fol? the ten loan numbers as

8

illustrative examples for the reckless underwriting, and we

9

allege every single loan number for which the claim was

10
11

We submit
But for each

submitted for the failure to sel·f-report claim.
So it's alleged specifically in the complaint that

12

claims were submitted because that's how we were damaged.

13

That's the damage that was suffered, so it's alleged in the

14

complaint.

15
16
17

THE COURT:

Okay.

Why don't you turn now to the

self-reporting issue then.
MR. OESTERICHER:

So the self-report claim, again,

We

18

they're clearly on notice of the self-report claim.

allege

19

specifics about what the standard was, the'ir failure to adhere

20

to that standard, the internal deliberations about whether to

21

self-report, and the paucity of the self-reporting from up

22

through 2010.

23

number of loans that were identified as material violations

24

that should have been reported.

25

separate lists of that group of 6,500, I think about 1,442 or

And then to add more specifics, we count the

We provide a list, two
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1

three defaulted and claims were submitted.

2

list down into the ones submitted by Wells Fargo and the ones

3

that they sold that were submitted by others.

4

And we break that

And so it is pled in what we view as a great amount of

5

detail about all the elements of their scheme with regard to

6

the failure to self-report.

7

actually knew-when they sampled them that they were ineligible,

8

that they had already certified they were eligible, and then

9

when the loans went bad, they submitted the claim or they

10
11
12
13

These were loans that Wells Fargo

caused someone else to submit the claim.
Nothing more is required under 9(b).

They know what

we're alleging and they clearly can prepare a response.
THE COURT:

And I take it your view is that you don't

14

need to identify the particular material flaw in the 6,000

15

whatever number because you're basing it on their own internal

16

assessment, evaluation of those loans.

17

using their own list, so they've already identified that.

18

MR. OESTERICHER:

19

THE COURT:

20

MR. OESTERICHER:

21

THE COURT:

22

everybody for their patience.

23
24
25

Okay.

In other words, you're

Exactly.
Anything further on 9(b)?
No, your Honor.

Then moving .right ahead, and I thank

Let's turn to the 12(b) (6) issues first with the False
Claims Act claims.
MR. BARUCH:

Okay.

So with respect to these, the

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300

58
D4HLWELA

Argument

1

False Claims Act allegations, there's a 12(b) (6)

2

we think is dispositive here.

3

false representations about compliance with regulations are

4

considered legally false certifications and that's what we have

5

here.

6

about a company and there's a separate question of what's

7

alleged properly that the company can be liable.

Even as Mr. Oestericher just described it, he's talking

The SAIC

case from the D.C. Circuit made clear there is no collective

10

knowledge liability on behalf of a company.

11

names.

12 ·

can't just say Wells Fargo.all the time did these things.

13

Individuals did these things in order to have liability.

14

that

In the False Claims Act world,

There's no collective knowledge, by the way.

8

9

argum~nt

They have to do that.

They have to name

They haven't done that.

They

But the allegations for 12(b) (6) purposes are based on

15

violations of regulations.

16

that we had a quality system that was in accordance with the

17

HUD Handbook.

18

represented that we were reporting loans in accordance with the

19

changing HUD regulations over the course of the nine years.

20

You're supposed to report serious violations; you're supposed

21

to report instances of loan fraud.

22

over time.

23

are regulatory violations.

24

legally false certification.

25

They're saying we falsely certified

They say we falsely certified that we or falsely

Those standards changed

They say we didn't comply with any of it.

Those

And so the certification here is

And those certifications all go to, as Mr. Johnson
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1

mentioned earlier, they go to Wells Fargo's ability to

2

participate in the program.

3

have to have these things.

4

You have to comply with the handbook.

5

comply with the handbook.

6

underwriters.

7

that's in accordance with the regulations.

8
9

In order to be in the program, you
You have to have a quality program.
The company has to

You have to properly train

And you have to have a compensation system

But compliance with those regulations are not
cond1tions of payment in the event of a loan default, and

10

that's the distinction that's ·really important here for

11

purposes of False Claims Act.

12

Straus is the key case that the Court has to deal with.

13

says if the claim is based on a legal falsity, meaning

14

compliance with a regulation, then the compliance has to be a

15

condition·of payment in order for there to be a False Claims

16

Act violation.

17

The law is very clear.

Mikes v.

And it

\

And they also go on to say that where the

18·

certification or the representation is about an implied legal

19

falsity, there has to be a regulation out there, a regulation

20

or a statute that says you cannot be paid, Wells Fargo, or any

21

lender in this program, unless you comply specifically with

22

that regulation.

23

So we're in that world.

We're in the implied·

24

certification world where you have to have a regulation that

25

says specifically that you cannot be paid on an insurance claim
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for a defaulted loan unless you've complied with this

2

.regulation.

3

identified any such regulation, and there is no such regulation

4

because the .regulations at issue here are conditions of

5

participation.

6

they're not conditions of payment.

7

We've pointed out in our papers that they haven't

By definition in the regulations themselves,

THE COURT:

Okay.

Couple questions.

No. 1, under

8

United States v. Bornstein, can you address United States v.

9

Bornstein and whether that, under that decision the falsity

10
11

here is factual as opposed to legal?
MR. BARUCH:

Right.

As I said, the way -- yes, of

12

course, I'm happy to talk about falsity, factual fraud falsity

13

versus legal falsity.

14

The way the complaint is alleged here is based on

15

legal falsity.

16

whether they're relying on them ~olely or whatever, the annual

17

certifications are about company-wide compliance with

18.

regulations.

19

it's a legal falsity, not a factual falsity.

20

)

Argument

So the annual certifications, for instance,

So if there's a falsity with respect to those,

THE COURT:

But in Bornstein, am I right that it was

21

deemed to be a factual falsity if a claim or certification that

22

certain goods met certain standards?

23

MR. BARUCH:

24

THE COURT:

25

Yes.
Why is that not precisely the same

certification here insofar as Wells Fargo and its underwriters
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1

are making certifications that these mortgages met certain

2

standards?

I

MR. BARUCH:

3

That co.uld be a factual false

4

circumstance depending on what it is that's false about the

5

certification.

6

underwriter is certifying that they conducted, that they

7

engaged in due diligence, that's a legal falsity under the

8

cases.

9

characterize it as an express legal certification.

If the certification is false because the

And the government says so in their papers; tpey

If it's about some intentional misconduct in

10
11

connection with the loan, this borrower had X income and they

12

know it's not true and they fill in a different number, that

13

could be a factual falsity.

14

they've alleged here.

15

regulations that deal with quality control, self-reporting.
THE COURT:

16
17

That's not the complaint that

They're talking about failure to follow

But aren't they talking about the loans

meeting certain standards that are set forth?
You say the law in this area is totally clear.

18

I have

19

to say I find it completely befuddling because I'm not sure

20

where a certification is that under the facts of a particular

21

set of circumstances it mets the definition in the law.

22

don't know whether that's factual falsity or legal falsity.

23

.It's alleging compliance with the law but based on a set of

24

facts.

25

the problem is that these are certifications that certain

I

I think that's part of the confusion here and part of
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actual mortgages, real live mortgages where there are facts·

2

relating to those mortgages do or don't meet certain

3

specifications set by law.

4

So does that make it factual or .legal?

5

MR. BARUCH:

6
7

It depends on the nature of what they'.re

certifying to.
But, your Honor, I feel your pain in terms of having

8

to try to sort through the law in this area.

9

itself, the principles are very clear.

10
11

I think the law

The application is the

problem here.
Again, we're struggling with this because they haven't

12

particularized what their claims are.

13

easier if they would come forward with a complaint that says in

14

these 10,000 loans or representative instances of it, the

15

underwriter factually misrepresented the borrower's income

16

knowing it to be false.

17

certification.

18

It would make it a lot

That could be a factually false

We don't have that in this complaint.

That's not what

19

the complaint is about.

And it's certainly not ·about that with

20

respect to the self-reporting allegations.

21

do with individual underwriter certification.

22

with after-the-fact decision by Wells Fargo management not to

23

report a loan that quality control after loan origination·found

24

to be deficient.

25

with the scienter of the individual underwriter and that's not

That has nothing to
That has to do

And that whole set of conduct in no way deals
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alleged here.

2

If the government were to bring a claim -- and they

3

could have done that.

4

based on individual factual fal_sity, any of these loans by

5

individual underwriters, but that's not the complaint that's

6

alleged.

7

They could have tried to bring a claim

So we're in the world of legal falsity, legal

8

certifications.

And when you're in that world, that's where

9

the law is clear, as clear as it can be, on how you have to

10

have

you have to show that compliance with that regulation

11

is a condition of payment.
THE COURT:

12

Okay.

And I take it your position -- the

13

complaint alleges that it's a condition of payment, does it

14

not?

15

MR. BARPCH:

16

THE COURT:

Yes.
But your position is that that's

17

inadequate, that that's a legal issue and I need to look at the

18

regs and/or statutes to determine that.

19

factual allegation that it's a condition of payment in the

20

complaint and the general proposition that I have to treat the

21

allegations in the complaint as true, that's not dispositive

22

here because it's a legal issue?

23

MR. BARUCH:

So notwithstanding the

You have to treat the well-pled

24

allegations as true, not conclusory allegations which are

25

simply a truthful loan-level certification is a condition of
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1

payment.

2

w~uld

3

Twombly.

4

sufficient to say that in fact it is

5

particularly where we know from the regulations themselves that

6

the conduct that they're alleging is not a condition of

7

payment; it's a condition of participation.

8

9

That's the sum total of the allegation that the Court

rely on here.

That doesn't meet Iqbal.

It doesn't meet

It's not -- it's just words on a page.

THE COURT:

It's not

a condition of payment,

Is it your view that that is the ·case, not

only with respect to the annual certifications, but also with .

10

respect to the individual loan certifications?

11

to the extent that they allege that recklessness or falsity in

12

individual loan certifications, would those not be conditions

13

of payment as oppose.d to participation?

14

MR. BARUCH:

In other words,

It depends on the nature of the

15

certification.

It depends on the nature of the falsity in that

16

certification.

Again, if it's about borrowing --

17

THE COURT:

I understood your argument to be that the

18

nature of the falsity in the certification determines whether

19

ii's factual or legal

20

MR. BARUCH:

21

THE COURT:

Yes;
-- implied or express.

But your view is

22

that if it is an implied legal falsity -- I have to quarrel

23 ·

with your beginning statement that the law in this area is

24

clear -- if it's an implied legal falsity, then it states a

25

claim-only if there is an express requirement that it's a

.

'
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condition of payment.

2
3

So my question for you is assume for the sake of
· argument that the alleged falsities in the individual loan

4

statements are implied legal ones, is it not the case though

5

that those certifications are in fact conditions of payment

6

such that it would state the claim?
MR. BARUCH:

7

There's no indication that those

8

certifications are conditions of payment.

9

to be the case.

I don't believe that

You could have a -- you could have, for

10

instance, you could have --

11

THE COURT:

When you say there's no indication,

12

there's no indication in the complaint or there's no indication

13

in the reg?
MR. BARUCH:

14
15

As a

matter of principle it's not right.
THE COURT:

16

17

No regulation that says that.

Are there any conditions of payment in the

direct endorsement lender program?
MR. BARUCH:

18

Sure, the claim for payment itself, which
br~ef.

19

the government hasn't put in its

I'm just saying that

20

the claim for payment, of course, doesn't meet the standard of

21

pleading a claim for payment.

22

false.

23

payment, and that could be a condition of payment, sure.

24

they're not basing any of their claims here on the claim for

25

payment itself.

The claim for payment could be

There could be false representations in that claim for
But

They're basing it on this underlying conduct.
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THE COURT:

1

Does the claim for payment not include

2

either expressly or impliedly a representation that the

3

particular loan met all of the relevant legal requirements such

4

that any false claims or recklessness in connection with the

5

administration of that loan would render that statement false?
MR. BARUCH:

6

It certainly doesn't say it expressly.

7

It's certainly not in the record.

We know what the claim for

8

payment says.

9

record, but we know that it says this loan is in default.

We just happen to know it.

It's not in the
This

10

is the amount that's due on the loan, and this is what we're

11

going to do about it.

12

the loan originally was eligible for the program.

13

say that.

It doesn't say anything about whether

And think about it this way, ym.1r Honor.

14

It doesn't

If an

15

individual loan, if an individual underwriter wasn't diligent

16

in certifying, in doing their work, they just filled in numbers

17

on a piece of paper and submitted the loan, didn't do their due

18

diligence and certified that they did, that .loan could still be

.19

eligible.

That borrower.could have met all the criteria.

The

20

property could have met all the appraisal requirements.

21

the loan later defaulted, it belonged· in the program to begin

22

with and the claim would be paid.

23

And if

Now, Wells Fargo or the underwriter could be

24

reprimanded or disciplined for not following the rules as a

25

condition of participation, but it has nothing to do with
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1

whether or not that loan gets paid in the event of a default --

2

whether the claim gets paid in the event of a default, and they

3

don't point to a regulation that says that.

4

for payment cites to a loan number and the loan number refers

5

back to the original certification, but that's meaningless in

6

this context.

7

ties payment with compliance with the regulations that they say

8

are violated and they haven't done it.

9

They say the claim

They need to find a particular regulation that

THE COURT:

Okay.

I'm cognizant of the time.

So I

10

don't want to deprive you of an opportunity to speak to the

11

last issues, the FIRREA claims and the like.

12

bring yourself to a close on this front and then hear from the

13

government.

14

MR. BARUCH:

Why don't you

I could spend one minute on reverse false

15

claim because I think that's -- I hesitate to say the law is

16

clear in that area, and then Mr. Johnson will address FIRREA

17

because that's a very important topic.

18

for me to do reverse false claim, I'd rather reserve it.

19

THE COURT:

So if time is too spare

I think I understand your argument on the

20

reverse false claim so I think we can leave it there, and I'll

21

hear from the government on the False Claims Act.

22

MR. BARUCH:

Very well.

Thank you.

23

THE COURT:

24

MR. OESTERICHER:

25

So with regard to the 12(b) (6) claim, preliminarily,

Thanks.
Th~nk

you, your Honor.
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1

the False Claims Act is supposed to be construed broadly to

2

effect its remedial purpose.

3

kinds of claims, we have alleged all three kinds of .claims.

4

there's factually false and then there's legally false, express

.5

or implied.

But to wade into the different
So

6

The claims here are factually false under the

7

Bornstein decision and others, and that's where you're billing

8

for something that you didn't provide.

9

providing one thing and that's what you bill for and you

10
11

You certified you're

provide something else.
Wells Fargo certified that the loans that they
p~ogram,

12

provided were eligible for the

13

properly underwritten, that they met all the criteria of the

14

handbook, these borrowers were good risk to pay that loan.

15

That's what they were certifying to us, that these were good

16

.loans and they were eligible for the program.

What they

17

delivered were loans that were not and that is

factu~lly

18

THE COURT:

that they had been

false.

Wouldn't that render every legally false

19

claim a factually false claim as well, which it to say, again,

20

this is what. I was· getting at before saying I don't understand

21

because it seems like any claim that something meets standards

22

in the statute is a claim about the facts of the thing as well

23

as the statute, which is the legal thing.

24
25

Am I correct legally false means basically you're
falsely representing that something is in compliance with
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1

statutes and regulations?

2

MR. OESTERICHER:

3

THE COURT:

4

MR. OESTERICHER:

Right.

Is that not what happened here?
I think it's both, your Honor, and I

5

don't think there's any prohibition from being both, as in

6

Bornstein and other cases.

7

THE COURT:

But I don't think --

But when would you then have a legally

8

false claim that is not a factually false claim, . such that the

9

express condition of payment rule would apply ever?

10

MR. OESTERICHER:

Well, legally false is when you

11

represent that something is X.

12

represent something is X and it's Y.

13

can't think of examples where you certify that it's X and it

14

turns out it's Y and it's not both.

15

law is murky in this area because the decisions are not clearly

16

delineated these various boxes that you can put the claim.

17

Factually false is when you
And as I stand here, I

It may well be both.

But clearly this is factually false.

The

They're

18

delivering a good and saying it's X but it's not, and X is

19

important because it has to be eligible for the program for us

20

to insure it and it's not.

21
22
23

THE COURT:

So it's factually false.

But you can't give me an example of a

legally false claim that would not be a factually false claim?
MR. OESTERICHER:

'

Probably -- I think .there are

24

situations where you may certify that you've complied with

25

there are two lines of cases I'm thinking, but you've complied
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1

with a certain condition, right, that allows you to

2

participate, which is both condition of participation and the

3

condition of payment.

4

That would be legal·ly false.

For example, there are education cases where there's

5

no incentive ban and you certify that you haven't, that you've

6

complied and that was a condition of you being able to

7

participate in the program and in order to -- so for a grant

8

fraud or whatever.

9

false but you're not certifying that the good is X and it's Y.

10
11

So the damages there, that would be legally

So it would be legally false but not factually false.
And there are other cases that I'm not accessing

12

quickly in my head, but there are cases where you certify, for

13

example, that you've given veteran preference or whatever in

14

order to participate in the program.

15

false but not factually false because the good you're providing

16

may be what you say it is, but it's legally false because you

17

certified it to be something that's both a condition ·of

18

participation and a condition of payment.

19

20
21

THE COURT:

That would be legally

And how were the things here a condition

of payment as opposed to participation?
MR. OESTERICHER:

Because the individual loan

22

certification is a condition of payment.

If you don't get the

23

loan endorsed, you don't get paid.

24

there's a reg to latch on to that to make sure we know it's a

25

condition of payment, there is. a reg, 24 C.F.R. 203.255C.

And to the point of whether
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1

That's· the pre-endorsement review regulation.

2

So these loans, when Wells

F~rgo

certifies them, the

3

government would go through a check list.

4

review the loans, but they'll go through a check list to make

5

sure that al.l the forms, all the certifications are there.

6

the government has the right, although it doesn't have to, to

7

actually review the loan.

8

find the loan is ineligible for the program, we are not going

9

to insure it and, therefore, the loan will not be insured and

10

They don't actually

And

And 203.255C makes clear that if we

you will not get payment.

11

There are also indemnification which is discussed.

12

Obviously, where the loan has, a problem, the lender can be

13

required to indemnify, at least for the lender. insurance

14

program.

15

which talks about the secretary requiring indemnification.

And there's a statute, 12 U.S.C. Section 1715Z-21C,

16

The bottom line is the argument that certifying that

17

the loan meets the program is not a condition of payment when

18.

the loan goes bust if we insure it is just not right.

19

allege it in the complaint and it's shown by the regs and it

20

just makes common sense.

21

program to get insured to allow for payment when it busts.

22

THE COURT:

We

The loan has to qualify for the

All right.

Turning to the reverse false

23

claims point, you would concede, would you not, that in order

24

to state a claim for a reverse false claim that you have to

25

-establish there.is an obligation to pay, correct?
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1

MR. OESTERICHER:

2

THE COURT:

Correct.

And you would also concede, would you not,

3

that indemnification in this context is discretionary, which is

4

to say that HUD is not required to indemnify.

5

MR. OESTERICHER:

6

THE COURT:

7

That HUD?

I'm sorry.

That HUD is not required to,

can waive indemnification, if it will.

8

MR. OESTERICHER:

9

THE COURT:

Yes.

So given that, how is there an obligation

10

here as opposed to conditional obligation which wouldn't be

11

sufficient?

12

MR. OESTERICHER:

Sure.

The obligation is on the

13

lender, on Wells Fargo, if HUD ,-- and there is distinction I

14

want to make, but if HUD requires indemnification, the

15

obligation would be on the lender to indemnify.

16

discretion, but there's an obligation that falls on the lender

17

and that's the relevant obligation.

18

THE COURT:

HUD has

Understood, and I misspoke briefly.

But

19

is it not the law that a contingent obligation, in other yvords,

20

an obligation that's dependent on an exercise of discretion by

21

the government is not an obligation for purposes of reverse

22

false claim or sufficiently certain obligation for purposes of

23

a reverse false claim?

24
25

MR. OESTERICHER:

I confess I'm just not familiar with

those cases, your Honor.
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1

THE COURT:

Okay.

2

MR. OESTERICHER:

All right.

Anything else on that?
-

I just want to make one point wading

3

through the different kinds of claims.

4

legally false and impliedly legally false.

5

I just want to point out, there's a whole line of cases about

6

fraudulent inducement.

7

We say it's expressly
But one thing that

So when you talk about expressly legally false, they

8

do it in two ways.

One is that you're expressly certifying

9

compliance with the requirement that's relevant to the payment

10

decision, and others are where there's a multistep process, as
'

11

we have here with certification which confers a benefit, the

12

benefit being the insurance, and then you get paid as a second

13

step.

14

of expressly legally false but as fraudulent inducement.

15

cases are cited in our brief:

16

Ninth Circuit, and U.S. ex rel. Feldman v. Van Gorp, which is a

17

Second Circuit decision, and there are a bunch of others,

18

Miller case, the Hendow case, Harrison case.

There is a whole line of cases that analyze that instead

the Eghbal decision from the

This fits that scenario too.

19

Those

So it's expressly

20

legally false.

21

because they induce us to insure loans that are not eligible,

22

and then a second step later on they submitted the claim.
THE COURT:

23
24
25

It c,an also be viewed as fraudulent inducement

claims.

All right.

Let's turn to the FIRREA

Coming down to the end here.
Mr. Johnson.
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1

MR. JOHNSON:

Thank you, your Honor.

.2

These claims are based on a tortured and legally

3

flawed construction of the statute that was passed to protect

4

financial institutions and their depositors from the

5

intentional misconduct of third parties and bad apple insiders.

6

In the nearly quarter century since the passage of FIRREA, no

7

cQurt has held that the government's construction of that law

8

applies in the way it's charged here and the government admits

9

this~

10
11

It's still -THE COURT:

theory, I presume?

12

MR. JOHNSON:

13

THE COURT:

14
15
16
l7

You're referring to the affect yourself

Yes.

I'll start with that.

On the plain language of _the statute, why

would an affect on Wells Fargo itself not suffice?
MR. JOHNSON:

Because it would lead. to an insufficient

result and there's a couple ways to illustrate that.
One is that a natural reading is that you can't really

18

affect yourself in this way.

19

interpretation would lead is to essentially have two persons

20

that are separately identified in the statute essentially

21

occupying different roles be essentially the same person for

22

purposes of the affect yourself theory.

23

whoever violates the

24

institution is liable.

25

pr~dicate

The way that the government's

In other words,

and affects a financial

That just doesn't make sense.

Our view is consistent with the structure of the
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1

statute, the three sections read together

2

that in a minute -- as well as with the legislative history and

3-

the historical context for this law.
THE COURT:

4

and I'll get to

But you concede that courts have held that

5

the perpetrator can be the affected financial institution, at

6

least where a suit is brought against an accomplice or

7

associate of the financial institution.
MR. JOHNSON:

8

9

Honor.

I would phrase that differently, your

I think those cases show, consistent with the

10

legislative history and-the purpose of the statute and we think

11

the structure as well, that when a third party or bad apple

12

insider commits conduct that violates the predicate and that

13

affects an institution, it is not -- it is irrelevant legally

14

whether the institution may have had some culpability.

15

court has held that an entity --

16

THE COURT:

But no

Why would it not be an absurd construction

17

of the statute if you grant tha-t on your construction of the

18

statute the institution itself, although perhaps culpable and

19

involved in the underlying offense, if you will, is essentially

20

off the hook and not subject to suit under FIRREA; why wouldn't

21

that be an absurd result?

22

MR. JOHNSON:

First of all, they're not off the hook.

23

There's civil regulatory penalties that can apply, and the

24

government kind of ignores that.

25

important distinction here.

I think that that is an

But in those cases, the court
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WqS

not faced

THE COURT:

2

wi~h

that question.

But Congress certainly didn't intend for

3

the government to have to opt for one or the other.

4

words, the civil enforcement penalties were seen as supplement

5

to, not a replacement or in lieu of the regulatory penalties,

6

correct?

7

MR. JOHNSON:

8

THE COURT:

9
10

In other

That may be, your Honor.
So on your construction, the company would

be off the hook for the civil penalties even if there are
regulatory implications.

11

MR. JOHNSON:

We don't view them as off the hook

12

because they were never intended to be part of it to begin

13

with.

14

argument .

15

So there was no hook to begin with.

That's really the

If you look at the predicate offenses, C1 and C3

16

clearly involve financial institutions.

Those predicates are

17

limited in their scope.

18

so limited.

19

institutions.

20

scope of those offenses within line of what the ambit of the

21

statute was.

Obviously, statutory construction principles

22

govern that.

That language should be read in context of the

23

company that it keeps.

24

C3 have not construed the perpetrator to also be the victim,

25

and we think C2 should be interpreted the same way.

The predicate offenses in. C2 are not

They can apply outside the context of financial
So the affecting language was added to bring the

And those predicate offenses in C1 and

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300

77
D4HLWELA

Argument

1

THE COURT:

2

MR. JOHNSON:

Okay.
We 1 ve cited numerous examples in the

3

legislative history that·the purpose of this law was to protect

4

the institutions and their depositors.

5

history to suggest that the institution can be both the victim

6

and the perpetrator.

7

that if the government is right, it would cause substantial

8

additional harm in the form of penalties to the very

9

institutions and depositors that the law was designed to

There 1 s no legislative

And part of that logic is the following,

-

10

protect solely by the fact that the government can charge them

11

in this way.

12

THE COURT:

Do you dispute the legislative history

13

cited by the government that FIRREA was also intended to

14

protect the public?

15

MR. JOHNSON:

No, I don 1 t think so.

I don 1 t think

16

that is enough to bring the institution itself wit·hin the ambit

17

.of the affecting language.

18

different ways and it has to be substantially direct.

19

that their construction is inconsistent with the purpose of

20

protecting the institution and the depositors.

21

Obviously effects can be had in

It 1 s also unnecessary.

We think

The government can reach,

22

putting aside statute of limitations issues, the government can

23

reach this exact type of conduct through False Claims Act.

24

again, there 1 s another situation where they 1 re not getting

25

past, so to speak.
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THE COURT:

1

Can we go back to your C1, C3 argument for

2

a second because I'm not sure I understand it . . Your position

3

is that C1 and C3 clearly require a showing of an effect on a

4

different financial institution?

5

MR. JOHNSON:

6

THE COURT:

7

MR. JOHNSON:

No.
The predicate offense.
If you look at those predicates, they

8

are all offenses that occur.within the context of a financial

9

institution and ones that can affect a financial institution.

\

10

The mail fraud, wire fraud, bank fraud -- I'm sorry, don't

11

include bank fraud -- mail fraud, false statements, the general

12

False Claims Act criminal statute, can all be committed in a

13

way that do not affect and, therefore, the affecting language

14

is added to bring those within the scope of offenses that are

15

designed to protect the institution.

16

embezzlement

17

embezzlement by a bank officer, filing false claims, theft by

18

bank employee, receipt of commissions for procuring loans.

One of them is

I have a list here -- one of them is

19

THE COURT:

20

MR. JOHNSON:

21

THE COURT:

These are under?
C1 offenses.
Okay.

What about the ones cited by the

22

government in its brief at page 60, footnote 29?

23

U.S. Code 1007, 1014, and 15, U.S. Code 645, examples of crimes

24

that do not require financial institutions to be a victim at

25

all.
SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300

They cite 18

79

D4HLWELA

Argument
MR. JOHNSON:

1

Those are still crimes that are going to

2

be committed with±n the realm of a financial institution that

3

could affect the institution.

4

thrust of protection for the institutions and their depositors,

5

focused on who's committing the offense, insiders and-- bad

6

apple insiders and third parties, not institutions.

7

And, again, it's part of this.

I mean it is certainly the case, your Honor, that

8

there were entities in the savings and loan crisis that

9

probably existed for no purpose other than to defraud the

10

public, but that was not what Congress was focused on.

11

isolated instances are not what Congress was focused on.

12

were focused· on individuals in passing FIRREA.

13
14

THE COURT:

They

Am I correct this was the issue that was

argued before Judge Kaplan; is that correct?

15

MR. JOHNSON:

16

THE COURT:

·17

Those

Yes.
And I take it he hasn't decided that issue

yet?

18

MR. JOHNSON:

19

THE COURT:

20

MR. JOHNSON:

I'm not aware of a decision, your Honor.
And was there one other judge?
Judge Rakoff is going to hear the Bank

21

of America case either tomorrow or sometime shortly thereafter,

22

I believe.

23

THE COURT:

24

MR. JOHNSON:

25

Okay.

All right.

Further, even if the affect yourself

theory is viable, the complaint does .not plead an adequate
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1

fact.

2

deficient.

3

indemnifications to the allegations of underwriting failure,

4

quality control, or self-reporting.

5

said, fails to identify any indemnification by date or loan

6

amount.

7

The allegations regarding indemnifications are
The government has failed to connect any specific

The complaint, as we've

And this is probably the theme we would love to have

8

your Honor take with you as you go back to consider this which

9

is that the complaint is a nice story, but they fail to connect

10

the legal dots that are required for all the different legal

11

reasons we've given you.

12

I can sort of take you through what we think are the

13

relevant events and explain how that's relevant to both FIRREA

14

and the other statutes and try to go in chronological order.

15

But there are these key events in the story here and they do

16

have to have legal significance for this claim to be viable.

17

First is there's an alleged deficiency in the loan filing.

18

Second there's a loan-level certification that's made based

19 ·

on --

20

THE COURT:

21

Do you agree with the proposition that "affect" can

Let me just stop you for a second.

22

include just an increased risk of loss as opposed to an actual

23

loss?

24
25

MR. JOHNSON:

I don't think we dispute under the

standard of, you know, sufficient direct harm.
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1

THE COURT:

2

MR. JOHNSON:

3

THE COURT:

I'm sorry, is that a yes or no?
No, don't dispute.
You don't dispute it.

Okay.

But you

4

would dispute that -- ·you take the position that the complaint

5

here has not adequately alleged that Wells Fargo was by·virtue

6

of the conduct?

7

MR. JOHNSON:

8

THE COURT:

9

MR. JOHNSON:

10

THE COURT:

Yes.
I don't understand what "yes" means there.
Your Honor, sorry, .yes -You-take the position that the complaint

11

doesn't adequately allege facts that suggest that they were

12

subjected to an increased
MR. JOHNSON:

13

Again, it's a failure to connect the

14

dots.

The idea that there were loans with deficiencies,

15

failures to self-report, certifications at the loan level and

16

annual level
THE COURT:

17

And why is it not sufficient that Wells

18

Fargo was adverse to an enforcement action precisely like this

19

one, in other words, the government could come after it for

20

upwards of hundreds of millions of dollars by virtue of its

21

conduct?

22

MR. JOHNSON:

23

THE COURT:

To us that's very circular.
The enforcement -- I agree with you -- if

24

it required a showing of actual loss and the government action

25

is the thing triggering the actual loss, maybe it's the risk.
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And the risk arises at the moment the conduct occurs, not -- it

2

doesn't require government action.

3

MR. JOHNSON:

I guess what we're disconnecting is the

4

allegations of the harm that would lead to an enforcement

5

action is not sufficiently pled.

6

complaint out there, Judge, that could do just that.

7

think we dispute that.

8
9

Yes, there is a well-pled

What we're saying here is the indemnification has to
be for a loan for which there is a false claim or FIRREA

10

violation that was based on a deficiency for which the

11

underwriter acted recklessly.

12

connected.

13

I don't

Those dots are simply not

If you really look at the complaint, all the facts are

14

in there about this event happening, that event happening.

15

They simply don't connect the .dots.

16

are plenty of indemnifications that might be for reasons

17

completely unrelated to a deficiency that was the basis of the

18

all.eged recklessness in supervision.

19

payment that can be made on loans that are not deficient in the

20

way that they allege the deficiencies here.

21

don't go past, they don't allege any scienter on the ten loans

22

and they don't list, in other words, we can't match up.

23

have to track that.

24

deficiency has to cause the default.

25

cause a default.

That's the failure.

There

And there are claims for

And, again, they

There has to be a causation effect.

You
The

The deficiency has to

It has to lead to a claim for payment that's
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1

false at the time it's made.

Those are not at all connected

2

here.

3

list is sufficient, but those don't connec~ the dots for that

4

purpose.

And they say they don't have to and they say the loan

5

THE COURT:

6

MR. JOHNSON:

Okay.

Are you --

Sorry, one more thing.

They're, in·

7

doing that, they're relying on collective knowledge.

And this

8

is sort of the final point I want to make about this.is a

9

person's intent and what's in their head here about the loan

10

file they say can be taped together with the intent of the

11

person submitting the claim for payment.

12

The Second Circuit has never recognized collective knowledge in

13

that·way.

14

That's not happening.

And, by the way, there are more people in the middle

15

because there's this whole quality control group, okay.

16

scienter is relevant too.

17

intentionally reckless or intentionally defrauding HUD, okay.

18

But they haven't, again, they haven't connected up the alleged

19

deficiencies that are legally recognizable with the failure to

20

self-report for those deficiencies.

21

a loan that defaults based on that deficiency, they just don't

22

connect that up.

23
24
25

THE COURT:

Okay.

Their

They cite their scienter as

The claim for payment for

Are you addressing the state common

law claims or is that Mr. Baruch?
MR. JOHNSON:

I'm happy to have Mr. Baruch address
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that.
THE COURT:

2

I'm sure you are.

All right.

In that

3

case, why don't I hear from the government on FIREEA before I

4

just have very limited questions on the common law claims.

5

we're nearing the end here.

'

6

Mr. Oestericher.

7

MR. OESTERICHER:

8

THE COURT:

9

Sure.

So

Thank you, your Honor.

I'm sure Mr. Oestericher would rather have

one of these colleagues handle these things too.

10

MR. OESTERICHER:

11

Two preliminary quick points.

Go ahead.

At this point I would, your Honor.
There was argument

12

before Judge Kaplan.

And he indicated on the record that he

l3

was denying, he was going to deny the motion with regard to the

14

affecting itself, and he said a written opinion would follow.

15

And I understand that oral argument on the Bank of America case

16

is not going to be tomorrow and I believe is going to be on

17

April 29.

18

THE COURT:

19

MR. OESTERICHER:

20
21

All right.
With regard to FIRREA, there's the

C1 sections that we allege and the C2 sections.
Just to briefly go over the C1 sections, that's the

22

1005 and 1014.

1005, the fourth paragraph was added as part of

23

FIRREA and, therefore, has a separate legislative history than

24

the first three paragraphs.

25

District of Utah, Van Brocklin and the Christensen case, have

And the Eighth Circuit and the
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I want you to focus on the affect yourself

point.
MR. OESTERICHER:

4

Sure.

What we should look at is

5

what's not in dispute.

There's no dispute that the "whoever"

6

at the beginning of the statute includes financial

7

institutions.

8

financial institutions can commit those predicate offenses.

9

And there's no reasonable dispute that a federally insured

There's no dispute that federally insured

10

financial institution, if it commits those crimes, can be

11

aff~cted.

12

So the plain language of the statute here should

13

govern.

14

affecting, but the same word under a different section of

15

FIRREA, 329.32, the one that extends the statute of limitations

16

There are cases interpreting the word affects, not

·for mail and wire fraud.

They made clear, the Bouyea case made

17

clear that "affects" should be read broadly, that the term is

18

not ambiguous, that the phrase is not limited to instances

19

where the financial institution is the object or the victim of

20

the fraud, and that the financial institution can be affected,

21

as here, when it was an active participant in the fraud.

22

word affecting is broad enough to include affecting itself.

·23

The

And one point that I think also hammers this home, if

24

you look at the

25

criminal False Claims Act 287, and it's very hard to conceive

predic~te

offenses under C2, one of them is the
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1

of a situation where someone submits a false claim to the

2

government and that affects a federally insured financial

3

institution in a direct way as it must under FIRREA.

4

words, that section shows that the harmed party is going to be

5

the federally insured financial institution that violates 287

6

because they are exposing themselves to risk and that's what we

7

have here.

8
9

In other

So it's clear that federally insured financial
institution is going to be held liable under FIRREA, under C1,

10

and C3 based on the sections your Honor cited.

11

equally clear based on the plain language that they can be held

12

liable under C2.
Okay.

And it's

13

THE COURT:

Thank you.

14

Now why don't we just end quickly with the state law

15

claims, Mr. Baruch.

16

that under HUD regulations-that HUD disclaims any fiduciary

17

relationship between the direct endorsement lender and HUD, but

18

I don't think you cited any regulation in support of that

19

proposition.

20

Do you have one?

MR. BARUCH:

21

referred to one.

22

right now.

23

have that.

24
25

On the fiduciary duty point, you claim

There is a regulation.

There is one.

I certainly

I don't have it in my hand

We can provide that to you.

I'm sorry, I don't

On the fiduciary duty point, I think Mr. Oester.icher' s
comments earlier today probably end the inquiry for us because
SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300

87
D4HLWELA

Argument

1

what Mr. Oestericher said was that HUD has t'he ability

2

pre-endorsement to review and reject loans.

3

circumstance -- and he said sometimes they exercise it,

4

sometimes they don't.

5

fiduciary relationship.

6

duty point.

7

And in that

In that circumstance, you don't have a
So that's very clear on the fiduciary

I think it's in our motion, I'm looking at my one note

8

I have here, .the regulation may be cited in our motion to

9

dismiss at page 48.

10
11

But if it's not there, we can provide that

to you.
With respect to all of the common law claims, they

12

suffer from some of the same deficiencies that we talked about

13

earlier, statute of limitations and Rule 9(b) to the extent

l4

that they s~und in fraud.

15

So those ap~ly to everything.

Regarding the two quasi-contractual claims, by mistake

16

and unjust enrichment, the government says that there's no

17

controlling contract here, but that's just wrong.

18
· 19

THE COURT:

Has that contract, is it part of the

record here, the mortgage insurance certificate?

20

MR. BARUCH:

21

THE COURT:

Do I have it?

We have not provided it.
It seems hard for me to opine on whether

22

these claims are controlled by the contract without looking at

23

the contract, no?

24
25

MR. BARUCH:

The regulations say themselves that

individual loans are governed by a contract for insurance and
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they incorporate all of the regulation provisions.

2

government didn't attach it to their complaint to show that

3

there was a contract here.

4
5
6

That's their purview,

I think the government's position is that

these claims are not brought under the contract-.
MR. JOHNSON:

But there is a contract.

7

contract is out there, then you can't have these

8

quasi-contractual

9
10

~laims,

THE COURT:
MR. BARUCH:

Okay.

When a

I guess.
Thank you.

If your Honor will allow me one

11

indulgence here, I want to -- Mr. Oestericher said something at

12

the very end of his comments about Section 287 in FIRREA and

13

used that·as an example, and I know that was an example that

14

Judge Kaplan raised as well in his questioning of Bank of New

15

York counsel.

16

I

THE COURT:

The

There are examples where 287 can involve claims by a

17

.third party perpetrator that affect a financial institution

18

medical equipment providers, for instance.

19

get surety bonds to guarantee repayment of Medicare

20

overpayments.

21

provider files a false claim, and not a financial institution,

22

a Medicare provider files a false

23

a false statement leading to an overpayment, then Medicare has

24

recourse against the surety and, of,course, some of those

25

sureties will be federally insured financial institutions.

They're required to

That's a regulatory requirement.

cl~im

And if a

with Medicare or makes
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1

there is a very simple scenario in which the construct

2

Mr. Oestericher raised would not come about.

3

THE COURT:

Thank you.

4

Mr. Oestericher, lastly, on the common law claims.

5

MR. OESTERICHER:

Last things, just on the

6

pre-endorsement review issue, I, just want to point the Court to

7

the regs which show there is a fiduciary duty.

8

Sections 203.5A and 203.255C.

9

relying on the bank.

10

It's 24 C.F.R.

They make clear that HUD is

I think we would rely on our brief unless the Court

11

has questions on the common law.

12

applicable under 2416(c), that there's a fiduciary claim, and

13

that the what they call the quasi-contractual claims are not

14

barred.

15

no cases in the regulatory context where these claims have been

· 16

We believe the tolling is

The contract has to govern the remedies, and there ar.e

barred.
THE COURT:

17

Okay.

Thank you very much.

All right.

18

No. 1, I want to compliment everybody on both the quality of

19

the briefs and the quality of the arguments today.

20

exceedingly complicated and convoluted issues, some of them,

21

and it's been extremely helpful to me.

22

have to grapple with them on my own.

23'

These are

Unfortunately, now I

But, No. 2, I do want to have you guys just brief one

24

additional issue or give you an opportunity to brief it at

25

least.

And I will go back to chambers and ponder whether
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1

there's anything else, in which case I'll issue an order

2

inviting additional briefing on those issues but I'm not

3

inclined to go that route.

4
5

The one issue is on the reverse false claims issue,
the question of whether a contingent obligation suffices to

6

.state a reverse loss claim, and if not, whether the obligation

7

such as it is in this case qualifies as a contingent one or a

8

fixed one.

9

no later than a week from Friday.

I'll ask for supplemental memos on that let's say
And I don't think you'll

10

need more than eight pages on those issues.

11

eight pages and by next Friday on that particular issue.

12

go beyond it.

13

Anything else we need to deal with?

14

I'm going to reserve judgment.

15

I'm going to come out like Judge Kaplan.

So no more than

Needless to say

I'm not going to tell you how

16

Anything else we need to deal with at the moment?

·17

MR. BARUCH:

18

MR'. OESTERI CHER:

19

THE COURT:

No, your Honor.

Okay.

No, your Honor.
In that case I thank everybody for,

20

again, the really quite helpful argument and your patience and

21

I will reserve judgment.

22
23

We are adjourned.

oOo

24
J

Don't

25
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